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THE TRIAL 



•F OUYER BOHD VOR HIGH TRBASOV. 



OYER AND TERMINER. 

AT a court of oyer and terminer and general gaol delivery, 
iCGBsistmg of the Right Hon. Lord Car^eton, Hon. Mr. Jua- 
tice ChamberlaiQes Hon. Mr. Baron George, Hon. Mr. Jus- 
tice Crookshanky and the Hon. Mr. Justice Day, held for 
the county oi the city of Dublin, Oliver Bond, of Dublkiy 
xnerchant, was arraigned and tried on an indictment, of which 
the following jis an abstract: 

Firsi counA— That Oliver Bond, not regarding his alle* 
^nce, falsely, wickedly, and traitorously did compass and 
imai^ne the kinfi^ off and from hi^ ' royal state, crown and 
govemmeDt of t^is his kingdom of Ireland, to depose and 
deprive, and the said king to kill, put to death and mui*der. 

Overt arl«>*-That the said Bond, in order to effect the siud 
evil purpose, did consfure together, and meet with divers 
oitherfidse traitors, he, 2. That he did with other traitors 
VAeet and make, resolutions for the purpose of procuring 
arms, ammunitipn, &c. 3. That he did meet and conspire 
with others to overturn the government, &c. 4. That he did 
with divers others meet and assemble together to raise re- 
bellion, and to procure arms to assist in said rebellion. Si 
That he did persuade and cause one Thomas Reynolds to 
become a coionel in the county of Kildai^, for the purpose 
of aiding in said rebellion. 6. That he administered the 
fJnited Irishmen's oath to the said Thomas Rejmotds, 8cc. 
Second coun/— That the said Oliver Bond, with intent to 
Vol. a. A 
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2 BOND'S TRIAL. 

subvert the governipent and constitution, unlawfully and 
traitorously was adhering to, aiding and comforting the per- 
sons exercising the powers of govemment in France, and 
the ipen of France under the govemment of the said per- 
sons, then being enemies of the king. 

The same overt acts were laid in support of this count as 
of the first. 

Mr. AttomeyGeneraJ, on the part of the crown^ opened 
the case to the court and jury. He observed, that he never, 
in any moment of his life, had risen under impressions of 
more solemn feeling, or on an occasion the importance of 
which claimed more exertion on his part, or attention from 
the public. ^' On the very night (said he) that Lord Moira, 
with a degree of captivating eloquence, for which that noble- 
man is distinguished, was arguing with the lords of Ireland, 
where he had been so long a stranger, and respecting which 
he had obtained very bad intelligence indeed, for I cannot 
suppose his lordship guilty of deliberate misstatement— on 
that very night when he was endeavouring to show that there 
were no traitors in Ireland, that the innoc^t were accused, 
the accuseirs were guilty; conspirators, in the same capital, 
were,' by a formal resolution, giving the lie to what this able, 
eloqueift, and popular character was urging in parliament.'* 
He then proceeded to state what he had been instructed to 
nay would turn out in evidence, and concluded with some 
remarks as to the manner in which the treasons of which the 
prisoner was charged had originated out of the French re- 
volution, the evils and destructive tendency of which were in- 
calculable. 

V BVIDENCE ON THE PAET OF THE CROWN. 

Thomas Reynolds,* being sworn, ssdd, that in February, 

* Afl the trials of W. Byrne and O. Bond were so very mneh alike, we 
hare omitted the former, who was condemned and immediately exeeated. 
The evidence of the arch-traitor Reynolds is nearly similar in both the trials; 
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BOND'S TRIAL. 3 

t7979 he was made a United Irishman, by Oliver Bond, at 
the Brazen-Head in Bridge-street, Dublin. That he was 
well acquainted with Bond, and has c/inversed with him on 
political affairs frequently-— that the object of the society call- 
ed United Irishmen, was to overturn the existing consti- 
tution, and to establish in its stead a republican form of 
government— -that the society was spread over the Whole 
kingdom— that it was divided into provincial, county and baro- 
nial assemblies, which last, when too large, were again divided 
into districts^-that the districts and baronies sent represen- 
tatives to the county, which sent delegates to the provincial 
meetings — ^that Lord Edward Fitzgerald wished this depo- 
nent to become a delegate for the county of Kildare^-that 
Bond renewed the request .of Lord Edward, and also pressed 
this deponent to become a colonel for the barony of Kiltea. 
Bond said, ^that every man who wished well to the cause 
ought to step forward as a delegate. This deponent attend- 
ed a meeting at the 19-mile house, where he and every 
ether member took an oath of secrecy — there was then ax^ 
election of delegates to serve three months. Michael Rey- 
Bolds, who was present at that meeting, said there was to be 
a meeting on the Monday following at Bond's, and told this 
deponent to ask for M^Cann, pr Ivers, from Carlow, and he 
would be admitted ; which meedng this^deponent could not 
attend, owing to its being so far off. When he went to 
Dublin, M^Cann refused to tell him when the next rae^tii^ 
would be at Bond's, as he had not his returns with him, and 
accordingly he went to the country to procure them. 

This deponent dined at Sir Duke Giffard's at Castle Jor- 
dan, in company with Mr. Cope, Captain Fitzgerald, Lord 
Wycombe, Mr. Maxwell and Sir Duke. There was some 

we only learn in Byrne's^ .*' that if he, Reynolds, could come on terms, he 
would furnish government with proofs of the conspiracy, and dudose the 
whole of the transaction. Mr. Cope said, that such a man should be grati- 
fied to hb with, if a thousand a year and a Mat in parliament woiildi eontent 
him * 
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tonTeraation on the current politics of the times, and the af^ 
fairs of the United IrUhmen, The next da^y this deponent 
returned to Dublin in a chaise with Mr. Cope, who, resuming^ 
the conversation of the preceding day, lamented rery much 
the injurious tendency of the United Irishmen. This depo-> 
nent told Mr. Cope that he had a friend who was of that 
fraternity, whom he would endeavour to persuade to give ^ 
infonrntion to government, to atone for the crime he had 
committed by bis having joined them ; to which Mr. Cope 
replied, that such a man ought to be considered the Sa* 
vioiir of his country. This deponent said, if his friend did 
come forward, it would be merely to satisfy his own mind ; 
that he would call on Mr. Cope in a day or two, and in the 
interval, see his friend and speak with him. Mr. Cope 
said, such a man ought to be gratified with a thousand or 
^teen hundred a year, and a seat in parliament. This de- 
ponent said he mistook him; his friend only wanted to be 
reimbursed his expenses, as it was necessary that he should 
leave the kingdom for a Httle time, and to stipulate that Ke 
was not to give evidence against United Irishmen, and the 
channel whenc^e the information came was to be kept secret. 
Mr. Cope bid this deponent mention any sum and he would 
agree to it. This deponent said, his friend's expenses might 
amount to 5QQ guineas, and desired he might be at liberty 
to (|raw on him for that sum. Mr. Cope agreed to every 
thing, and this deponent then gave all the information in his 
power, and told pf the meeting at Bond's on the 12th of 
March, Sec. On the Saturday previous to the meeting, this 
deponent saw M^Cann at Bond's house, and showed him his 
returns, whereupon M^Cann told him the meeting Was to be 
at Bond's on the Monday following, and to ask for M'Cann, 
or Ivers, of Carlow, and he would be admitted. This depo- 
nent went immediately, and informed Mr. Cope of all that 
had passed, which he promised to keep secret. This depo- 
nent did not attend the meeting. 

On Sunday, this deponent called at Leinster House, and 
saw Lord Edward Fitzgerald, who showed liim a paper from 
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Captain Sauriii) of the lawyers* corps, of. orders to that 
corpSf stating) in case of any tufnult to repair to Smithfiek^ 
aiki be furnished with ball*cartridges, and, in a note, to 
^ keep their orders secret." After Lord Edward read the 
paper, he said he thought that government intended to 
arrest him, and that he would go off to France, to hasten 
an invasion of this country, and to send frigates, as he had 
interest y^ith one of the French ministers ; sidd he did not 
approve of a general invasion at iirst^ and remarked, that if 
any accident happened to overturn it, it would totally destroy 
the business both here and in France. He said he thought 
Wexford an unprotected place, anci would answer for a rally* 
ing point against the country, and if it were committed to 
him, he would engage it would answer. After this, Lord 
Edward paced the room a while, and then said, ^ It is im- 
possible, government cannot be informed, no, it is impossible 
—-government can never be able to find out where the pro- 
vincial meetings meet 1 This deponent replied ^^ it was im- 
possible I ir 

This deponent saw Lord Edward several times after the 
arrest of Bond ; at one of the interviews, he gave this depo- 
nent a paper, an address to the United Irishmen of Kildare 
county ; he said he had some money in his hands as treasurer 
of the Bkrony of. Ophaly, which he would pay over to this 
deponent, as treasuver of the county. This deponent carried 
the address down to the county meeting, it was read, and 
then, at the request of a member, burnt— the substance of 
the paper was to fill up the vacancies made by the arrest of 
Bond, &c. as soon as possible, fbf very soon they should be 
called upon, they might rely nipon his being in his place on 
a short day, and desired them not to think any thing of what 
had happened. Some time after, Lady Fitzgerald gave this 
deponent 13i. to be laid out in defence of the prisoners to be 
tried at Nuas. This deponent was told by a delegate from a 
baronial committee, that his practices were known, and also 
heard, tliat a delegate from Carberry committee said, that 



6 BOND'S TRIALw 

Michael Re3molds had brought down a charge against him 

for the information which ihtyr said he had given* about -the 

meeting in Oliver Bonce's house. He was. afterwards sum* 

moned^ tp meet at Belt's house in Ktldare; he there gave 

the most solemn assurances that he had not given any in/brma" 

Hon ! This deponent was preparing to leave the country, 

but a party of the Cork militia came to his house, put him 

under arrest, staid seven or eight days, drank his wine, 

and broke things. This deponent afterwards set out for 

Dublin, but changing his mind on the way, he returned to 

his house, and wa^ there arrested by the Slane cavalry, who 

brought him up to Dublin. On his arrival he was censured 

by both parties ; by one, for being a United Irishman, and 

the other, for giving information : he therefore determined to 

lay his whole conduct before the court and his country at 

large. About four or five days before the meeting at Bond's, 

.this deponent drew upon Mr. Cope for 300 guineas, and 

some time after, for 200 : it was his determination to leave 

the kingdom ; his losses amounted to about 630/. ' After 

Bond's arrest, he went down to attend the county meeting, 

that he might not be suspected. 

This deponent directed a servant to administer a dose of 
tartar emetic to his mother-in-law, and Captain Withring- 
ton (her son) said he had poisoned her. She was a large 
corpse, and on the foilrth day, there was a pitched sheet got 
to wrap her corpse in. This deponent was indebted to Mrs. 
Cahil, who was old and blind, in the sum of 75/. he gave her 
his bond for 50/. and his note for 25/. but, by mistake^ the 
bond he gave her was not perfected ; the money has been 
since paid, except 10/. which he had tendered. This depo- 
nent took an oath when made a United Irishman, and whea 
he was made a colonel; he also took^^ the oath of aUe* - 
glance, and had taken an oath in this court, which he cousin 



BOND'S TRIAL. 7 

dered as absolving him from all oaths he had taken as a 
United irishman.* 

Bellingham Swan, a magistrate, deposed, that having 
b^en apprized of the meeting to be held at Bond's on the 
12th of March last, he. took with him fifteen Serjeants of dif- 
ferent regiments, dressed in coloured clothes, and by means 
of the pass word, ^^ where is M^Cann, or I vers, of Carlo w," 
was admitted; he apprehended Bond in the warehouse; he^ 
then darted up into the room, where he found M'Cani^ 
Bf rne, and some others, all of whom he arrested, and seiz- 
ed all the papers he could find. Bond made not the least 
resistance, neither did he appear to be at all alarmed at his 
apprehension. . 

Mr. Cope confirmed the testimony of Reynolds as to the 
conversation and intercourse between them. 

Mr. CurrXn. My lords, and gen|^men of, the jury,, I 
^ am counsel for the prisoner at the bar — ^it is my duty to lay 
Ms case before you^ It is a duty that at any time would be 
a painful one to me, but at present peculiarly so; hav- 
ing, in th^ course of this long trial, experienced great fa- 
tigue both of mind and body, a fatigue I have felt in com- 
mon with the learned judges who preside on the bench, 
and with my brethren of the bar. I feel, as an advocate for 
my client, the awful duty of an obligation that has devolved 
upon me. I do not mean, gentlemen, to dilate on my own 
personal fatigues, for I am not in the habit of considering 
my personal ill state of health, or the anxiety of my mind, 
in discharging my duty to clients in such awful situations, 
as in the present momentous crisis ; I have not been in the 
habit, gentlemen of the jury, to expatiate to you on personal 

* ** An approver comes forward ; the plan which he discloses may be true, 
«r it may b^ of his. own formation — but, if convicted, in the smallest in- 
\ atahce, of wilfal and corrupt peijurj, 1 do not see how any man can say 
that it does not create a doubt of his testimony ; and you have been truly 
txAAf 'diat doubt in the present ease is acquittal.' " Mr. Justice Chamber* 
labe, in Finney's trial. 
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ill health ; in addressing myself to jurors on any common 
subject) I have not been in the habit of addressing rayseif to 
the interposition of the courts, or to the good-natured con- 
sideration of the jury, on behalf of my client. 1 have meo« 
tinned) indeed, my own enfeebled, worn-out body, and my 
worn-out state of mind, not out of any paltry respect to mysejft 
Tior to draw your attention to myself, but to induce you to 
reflect upon this-»that, in the weakness of the advocate, the 
ca^e of my client, the prisoner at the bar, is not implicated ; 
for, his case is so strong in support of his innocence, that 
it is not to^be weakened by the imbecility or the fotigue of 
his advocate. 

Gentlemen of the jury, I lament that this case has not 
been brought forward in a simple, and in the usual tray, 
without any extraneous matter being introduced ihto it, as I 
think in justice, and^s I think in humanity, it ought to kave 
been. I lament that any little artifices should be employed 
upon so great and solemn a case as this, more especially in 
desperate times than upon more ordinary occasions; some 
allegations of criminality have been introduced, as to per- 
sons and things, that ought not, in my opinion, to have been 
adverted to in a case like this. What, for instance, has this 
case to do with the motion made by Lord Moira in the house 
of lords in Ireland, in February last, or the accidental con- 
versation of Lord Edward Fitzgerald ? If you have a feel- 
ing for virtue, I trust that Lord Moira will be revered as a 
character that adds a dignity to the peerage. What made 
that noble character forego his great fortune, to quit his ex- 
tensive domains, and the tranquillity of a philosO|pihic mind, 
but in the great and glorious endeavour to do service to his 
country ? I must repeal, he is an honour to the Irish peer- 
age. Let me ask, why was the name of Lord Moira (or 

■ 

Lord Wycombe', who happened to dine at Sir Duke Giffard's) 
introduced into this trial I What has the motion which Lord 
Moira introduced into the house of Iwds to do with the trial 
of Mr. Oliver Bond on a charge of high treason ? 
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\ ' 
(SenUemen of the jurf, you hnye been addressed aa 

against a person bf whom a fire has been supposed to have 
been kindled, and this, too, at the period of its being extin- 
guished. [Some ignorant persons in the crowded gallery 
having created some noise in the court, prevented the learn? 
cd advocate a few minutes from proceeding. The court 
aaid they would punish any person who dared to interrupt 
the counsel for the prisoner, and said they hoped Mr. Cur- 
can would be able to proceed in stating the prisoner's case«3 

Mr« Curran in continuation. I have very little hope to 
he able to discharge my duty, but I impute the interrupiion 
to mere accident; I cannot suppose it was levelled against 
me, but I am afraid it was excited by prejudice. Gentle** 
men of the jury, I liras cautioning you against being t>reju;^ 
diced agunst |ny unfortunate client; I fear there is much 
reason why I should caution you against the influence of.anjf 
prejudice against the {>ri8oner at the bar. You are tO' do* 
eide, in youir verdict, by the evidence given, and the.evi* 
dence th«t, on the part of the prisoner, will be laid before 
yop, and you ii^ill see the evidence does not support the 
proaecoUon. You will banish aiiy prejudices, and let yomr 
verdict be the result of cool and deliberate investigation; 
and not given in the heat of the season, when men's:, minds 
may be heated by the circiimstances of the times. I.sbaB 
lay before you the case of my client, to controvert the evi^ 
dence glren on the part of the prosecution, and shall offer 
to your consideration some observations in point of la^, un«> 
der the judicial control of the court ^ to matter of lawi ;I 
,Will strip my client's case from the extraneous matter tha) 
hM been attempted to be fasteiied on it. ■ I- feel, gehtletnen, 
die more warm, when I speak to you in favour of my client's 
innocence, and to bring his innotence home to your j«dg'> 
ment i know the honesty and rectitude of your characters, 
and know my client has notliing to fear from, your uUdet^ 
standings. ' * 

Vol. 11. J* 
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It is mj duty to state to .you, we have eyidence to prove 
to you, that the witness on the part of the prosecution is un-* 
deserving of credit, and it is my duty to apprize you, Umt it 
is your duty to examine into the moral character of the 
witness that has been produced; and it is of the utmost coo* 
cem you should dd this, as your verdict is to decide on the 
life or death, the fame or dishonour, of the prisoner at the 
bar^ With respect to prosecutions brought forward by the 
8tate,> I have ever been of opinion, the decision is to^be by 
the jury, and as to any^ matterof law, the jury do derive in- 
feriAiation from the court; for Jurorshfnre, by the constitu<- 
tioii^ a fixed and permanent power to- decide on) matter of 
fact, and the letter of the? law the sovereign Jeaves to be ex- 
pounded by the mi^th of the king's judges. Some censure 
on former occasion^ h^th fallen on former judges, from a 
lireach of this doctrine. Upon a former occasion I: differed 
in opinion from the learned j|idge who then presided, as to 
what i conceived . to be the law, as to what is to be constru* 
ed in the law of high treason, as to the compassiftg or ima-* 
gining the death of the king ; I am not ashamed of the ofu^ 
nion. in the point of law I eritertairied ; I never shall be 
ashamed of it. I am extremely sorry I should differ from 
the bench in opinion on a point of law,, but judges have had 
different opinions on the same subject. . When an ^ overt act 
is laid of compassing and ima^gining the death of. the kingt 
it doe^ not mean, in construction of law, the natural dissolu- 
tion of the king ; but where there was not the fact acted 
upon,, but confined merely to the^ intention a man ha^, the 
pcoof of such intenticm must, according to Lord Coke 
and. Sir M. Foster, be proved by two witnesses in England ; 
the Stat, of £dw. III. provides against, the event of. the death 
of the king by any person levying war, whereby his life might 
bieGQsne . endangjered. The proof of such overt: act mustf 
iiki'£Dgland> be substantiated by two witnesses; how it 
comes not to be so settled and required in Ireland, is not 
accounted for. 
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Before the stat. of Edw. III. the law restive to hightreav 
son was undefined^ which tended to oppress ^ and harass the 
I»eople; for, by the common law of England^ it was formerly 
a matter of doubt whether it was aecessavy to have- two 
Witnesses to prove an overt act of high treason. Lord Coke 
saysy that in England, there must be two witnesses to prove 
an overt act ; it seems he afterwards was of a contrary bpi* 
idon ; but in th^ reign of William III. a statute passed, and 
by that statute it appears there must be tw& witnesses; but 
when that statute came to be enacted here, the clause re- 
lative to there being two witnesses to an overt act of liigh 
treason is not made the law in Ireland, but why it was not 
required in /Ireland is not explained. By the English act of 
WUliam III. in England, the overt act must be proved by two 
witnesses, but it does not say so in Ireland ; but, . as the 
common law of England and the common law of Ireland is 
the same, the consciences of an Irish jory ought to be fully 
satisfied, by the testimony of two witnesses to an overt act ; 
but, on this point, however, some of the Irish judges are of 
opinion, that two Witnesses are n<^t, in Ireland, re(|uired to 
substantiate an overt act : therefore their opinion must be 
acquiesced in. Let me suppose that Confucius, Plato, SoloU) 
or Tully, or any other great philosopher, was of opinion, on 
any particular point, as suppose, for instance, that on the 
statute of William IIL in order to have a just and equal 
trial, there must be two witnesses to prove an overt act ; 
^Blackstone and Montesquieu are of opinion we should 
hav^ tde equal protection to our liberties, why then should 
not a jury in Ireland require the same evidence, i. e, two 
witnesses here as well as in England ? [The learned coun- 
sel referred. to thov statute of £dw« IIL the act of Win. IIL 
on hightreasonvBlackstone's Commentaries, Montesquieu's. 
Spirit of Latirs, Coke, and Foster's Pleas of the Crown.] 

Gentlemen of the jury, let me state to you, in the clearest 
point of view, the defence of the prisoner at the bar, and 
see what has been the nature of the evidence adduced. Thi»/ 
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prisoner nt the tar is accused of ^ compaBsing <Mr iioagining 
the death of the kiog^ and of adhering to the king's enemies* 
The etidenoe against him is fiarol and written evidence. 
Now, gentlemen of the^ jury^ I will venture to observe to yoUf 
that as to the written evidence, if suffered to' go before' you 
by the court, it is only as evidence at large, but as to the 
credibility of it, that is for you to decide upon* Mr. Rey^ 
noldsy in his parol testimony, ha3 sworn, that he was made 
a United Irishman by the prisoner at the bar; Mr. Rey- 
nolds says he was sworn to what he considered to be th^ 
objects of that society; he stated them to you, but whether 
true or false, is for yoa to determine, by the credit you m&y 
give to his testimony^ This is the third time Mr. Reynolds 
has appeared in a court of justice, to prosecute the prisimers. 
He says the objects of the United Irishmen are tooverturn 
the present government, and to^ establish a republican form 
of government in its stead, and to comfort and ab^ the 
French, on their invading this kingdom, should such an 
event take place. You have heard his testimony: let me 
ask, do you think him incapable of being a villain I Or 
do you think him a villain ? You observed with what 
kind of pride he gave his testimony; do you believe 
his evidence by the solemn oath you have taken? Or do 
you believe it was a blasted perjury? Can. you give credit 
to any man of a blasted character ? It has been the mis- 
fortune of many former jurors to have given their ver<* 
diet founded upon the evidence ot a perjured witness, and 
on their death-beds they repented of their credulity in con- 
victing a man upon false testimony : the history of former 
ages is replete with such conduct, as may be seen in the 
State Trials, in the case of Lord Kimboltoo smd Titus Oates, 
The then jurors convicted that nobleman, but sometime after 
his death, the jurors discovered they had given implicit 
credit to a witness unworthy of it ; and the lawyers of those 
times might have said, <' I thank God thetf have done the 
deed." Does not the histor;^ of human infirmity gave many 
instances of this kind ? 
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Qmitlemen, let m^ bring fon mpre immediAtkiy to tke caii9 
before you; had we do evidence against Reynolds, but hit 
own soUtary evidence; from the whole pf bi^ evidence you# 
cannot establiah the g^uUt of the prisoner at the bar; take 
tbe whole of his evidence into jrour consideration ; it may 
appear he is unworthy of credit* He told you he got infor- 
mation frem M^Cann on the Sunday morning, that the meet- 
ing was to be on Monday morning at 10 o'clock. Reynolds 
jjoes immediately to Mr. Cope, and gives him that information 
—on Sunday afternoon he goes to Lord Edward Fitzgerald, 
and shows him the orders issued by Captain Saurin to the law- 
yers* corps: then, said Lord Edward, I fear goviernment 
intends Vb arrest me ; I will go to France, and hasten them 
to invade this country— government has no information of 
the meeting of ^provincial delegates at Bond's. No, says 
Reynolds, that is impossible ! Reynolds wrote to Bond he 
eould not attend the meeting, as his wife was ill ; Reynolds 
did not go to the meeting. Bond was arrested on Monday 
morning; on Monday evening at eight at o'clock, Reynoldi 
goes to Lord Edward in Angier-street, met him, and goes 
again to him the next night, and^Lord Edward conversed 
with Reynolds about his (Lord Edward's) going to France. 
Reynolds then went to Kildare ; he gave the most solemn 
assurance to the delegates, at a meeting there, that he never 
gave information of the meetings at Bond's ! Now see how 
many oaths Reynolds has taken ! he admits he took two of the 
obligations to the Society of United Irishmen. He told you 
Lord Edward advised him to accept of being colonel of ^ Kil- 
dare United Irishmen's army, and yet, he says, he afterwards 
went to Bond's, and Bond advised him to be a colonel* 
It appeared in evidence that Reynolds ,was a treasurer; he 
took two more oaths, one as colonel, and one as treasurer, 
and he took the oath of allegiance also, and he took an oath 
to the truth of his testimony, at the two former triftls, and at 
this— -on which do you give him credit ? 

Gentlemen, in order to narrow the question under your 
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consideration^ as to what Reynolds said relative * to Lord Ed» 
ward's conTersatioh, it is totally out of this case ; it can have' 
^no weight at all on the trial of Mr. Bond for high treason) in 
the finding of your verdict. How, or in what manner, is 
the prisoner at the bar to be affected by it ? I submit to 
your lordships, that the declarations of Lord Edward to Rey- 
nolds, when Bond was not present, is not attachable to the 
prisoner. Mr.> Reynolds has given you a long account of a 
conversation he had with Mr. Cope, relative to the proceed* 
ings of the^ Society of United Irishmen, and Mr. Cope saidy 
if such a man could be found as described by Reynolds, who 
would come forward and give information, he would deserve, 
the epithet of '* Saviour of his Country V* Thus, by Reynolds's 
evidence, it would seem that Mr. Cope was the little pony 
of repentance, to drive away the gigantic crimes of the Coioa' 
sue Reynolds — ^but remember, said Mr. Reynolds, though • I 
give information, I won't sacrifice my morality ; I won't come 
forward to prosecute Miy United Irishman. No, no ; like a 
bashful girl higgling about the price of her virtue,! am de- 
termined, says Reynolds, to preserve my character. I will 
give the communication ; but do not think I will descend to 
be an informer. I will acquaint you with every thing against 
the United Irishmen, but I must preserve my credit. I tell 
you the design of the United Irishmen is to overturn the 
constitution. I will lead you to the threshold of discovery ; 
but I won't name any price for reward. Pray don't mention 
it at all ! Says Mr. Cope, a man would deserve a thousand 
or fifteen hundred a year, and a seat in parliament, or any 
thing, if he could give such information. No such thing is 
required, no such thing, says Reynolds. You mistake me ; 
I will have nothing in the world but merely a compensation 
for losses. Do you think I would take a bribe ? I ask only 
of you to give me leave to draw a little bit ((fa note on you 
for five hundred gtdneaas only by way of indemnity for loaBCi 
I have sustained^ or am liable to etutain. 
Gentlemen of the jury, don't you see the vast distinction 
1 
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between a bribe and a gratification P What says Father 
Foi^rd I ^^ Consider Tfky conscience ; do you think I would 
talfe a bribe ? It woul^ gri^eve my conacien<;e if I was to take 
a bribe T* To be. a, menibc;r of parliaipenty. and .declare for 
th9 ayes or noes* . I will accept of no bribe. I will only 
take a.^ little indemn^y foj^ claret that maybe spilt, for a 
little furniture that maji[.^ destroyed, for a little wear and 
tear, for boots and. shQ<^^; for plate destroyed ; for defray* 
ing (he expenses of some pleasurable ji^nts, when out of this 
country*; for if I become ^ public informer against the Uni« 
ted iQshmen, and should continue here for some time, I may 
chance at some time tQ be killed by some of them, for I 
have sworn to be true to ffiem^ and I also took the oaths of 
allegiance to.be true Jto.my 90vereigns I have taken all a^ta 
of oaths i if I frequent t|)e company -of those n^ho are loyal to 
the king, they will despise the man who ; broke his oath of 
allegiance, and between the Loyalists and the United Irish- 
men I may chance to be killed. 

As I am in the habit of living in the world;. ^ays Mr. Rey- 
nolds to Mr. Cope, yoi^ viMX give me leave to draw a bit 
of paper on you at present, onlv for 300 guineas ^ it .will ope- 
rate like a bandage tp a sore leg ; though it won't cure the 
sore, or the rottenness of the bone, it may hide it from the 
public view. I will, says Mr. Reynolds, be newly baptized 
for a draft of 300 guineas, and become a public informer for 
a farther bit of paper, only for another 200 guineas ; yet I 
trust you will excuse me, 1 will not positively take any more. 
He might, I imagine, be compared to an artful girl, who 
says, what ! shall the brutal arms of man attack an innocent 
maid, and she not stipulate for full wag^s, when her gown 
ahortens, and her apron bursts asunder, and she sinks down 
to public prostitution ; perhaps he practised upon her vir- 
tue, when he thought he was gaining the affections of an 
innocept woman. Do you think that Reynolds would touch 
a bribe, and become an informer? No, no; he said he 
would be no ir^ormer ! But did he i^ot consent to do a little 
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busineha in firivate! And did ht not okt money foA it? 
Pierhaps he said, I would not have the world think me a vit* 
lain, yet, as' I can confide in nryself, why should \ niind 
what the world says of me, though it should call me villaui'? 
tlven though I should become the talk of all the porter- 
houses, though I should become the talk of all the tea-tables, 
yet perjury is not brought home to me. No; no human be*^ 
ing has knowledge, of what is rankling within. Has it not 
been said I was an honest man to come upon the public 
table as a public informer? They did call me an honest man, 
a worthy, a respectable informer, dnd thus my character is 
at bay. The world has heard of the progress of my crimes, and 
that r was a professed United Irishman. ' 

Ife told you there was a provincial fn^eting of delegates, 
but he has not ventured to tell you where the provincial 
committee met; he has simply ssdd there was a provin- 
cial committee. It is a question of great concern ; I have 
doubts about it. It is hot stated to me what these important 
consultations were about. From M<Cann he heard that a 
baronial meeting was to be at Bond's on the 1 3th of March^ 

• and that there was material biisiness to transact, and desired 
Reynolds to attend. That is all that Reynolds heard' froni 
M^Cann, and M'Cann is now no more ; and this part of the 
case is doubt and obscurity. For my part, I am hot satisfied 
that any thing criminal did pass at the meeting at Bond's oh 
the I2th of Miirch. No man can say so. On the evidence 
produced, they do not say that, they only do aufifioae 
there was. Were the jury to judge of their own present 
view, I do not' think they would come justly with their ver- 
diet of condemnation. The question is not whether there 
was any meeting at Bond*s, but what was the object of that 
meeting I Bond was in the warehouse in the custody of 

- the jg^uard ; afterwards he came up to the room with Mr. 
Swan. At Bond's there was a meeting of the United Trish- 
men, and though Bond was not tak^n in that robm, yell 
Bond's charge is mixed with the guilt of that meeting. 
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The overt act in the indictment is for conspiring to levf 
war, &c. It is material to observe, in this part of the case^ 
it was '^a bare conspiracy to levy war;'* it is not, as i con* 
ceive, high treason ; the bare intention does not amount to 
compassing or imagining^ the death of the king-— it is not 
adhering to the king's enemies. Under certain circurastan* 
ces, this is not high treason of compassing the death of the 
king. This is the great hinge, as I apprehend, in this case* 

Gentlemen, what was the evidence given? That th^re 
was a meeting for a dangerous purpose. M<^ann said thers 
was to be a meeting of the delegates at Bond's on the 1 3th 
•f March— »he did not tell Reynolds the fiurfiort of that meet* 
ing; therefore, gentlemen, my objection is, was that a pro* 
yincial meeting? It rests son the evidence of the informer^ 
and no other witness. It was M^Cann told Reynolds,, you 
must be at the convention on the 1 2th of March, ^' to com* 
pass the death of the king, and to overturn the government'* 
— ^ut Bond did not tell him any such thing— Bond only said 
-^ M^Cann was able to give information of what was going 
forward at that meeting ;" but Bond knew nothing about it s 
though admitting a meeting was held in Bond's house for a 
• guilty purpose, yet Bond might be perfectly innocent ; h« 
was not in the room till Mr. Swan came. There was to be 
,» watchword, "is M'Cann here?" from thence it 'would 
' seem it was a meeting at M^Cann's suggestion.^ Mr. Bond, 
probably, did not know the motive why he gave the use .of 
the room; for there was not one word of conversation be* 
tween Bond and Reynolds. Reynolds says M'Cann told him 
the watchword. M'Cann did not get the watchword from 
Bond, the prisoner at. the bar ; the watchword was, " m 
M'Cann here ?" It was for the admission of no person that 
M'Cann did not know ; it had no relation to Mr. Bond. Has 
this no weight with you, gentlemen of the jury ? Do you 
feci anxious to investigate the truth ? If \you believe Rey* 
Bolds, the meeting was for the worst purpose ; but was it 
with the knowledge of Bo»d? for Bond said to Reynold^ " I 
Vol, If, ' O ^ 
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can give you no information ; go to M^Cann^ he can inform 
you/* Upon the evidence, therefore, of. Reynoldai rests this 
man's life ; for the written evidence found in the room can- 
not, in my apprehension, affect Bond, if you are, as no 
doubt you will be, of opinion, Bond was not in the room 
where the papers were found. 

There is nut any evidence of the conversation before Mr. 
Swan came, and he found on the table a paper written on, 
and the ink not dry, ^' I A. B. was duly elected." It was 
not found upon the prisoner at the bar. The paper? found 
might affect the persons in the room ; but, at the time of the 
seizure of the papers, Bond was in the warehouse in custo- 
dy of Serjeant Dugan, and was not brought up stairs until 
after the arrest. The papers found upon Bond might b^ 
read in evidence against him^ but, I conceive, not those 
fojand in the room. What was the intention of mentioning 
the letters fronv Reynolds, found on the prisoner at the bar ! 
It was stated, but not read in evidence, merely to apologize 
for Reynolds's not attending the meeting on the 13th of 
March. Reynolds says he got it again and burnt it. Rey- 
nolds did not pretend to state to you he knew from Bond 
what the object of the meeting was; and it is material to 
observe, that Bond's name was not found entered in the 
fist of the persons who made returns, and attended the 
meeting. 

Mr. Bond has been resident in this city 20 years ; in your 
walks of life, gentlemen c^ the jury, you never heard any 
thing to his prejudice before this charge. I know, my duty 
to my client, and mukt tell you if you ha^e had prejudices 
I know you will discard tHem. I am not paying you any 
compliments; I have spoken under the feelings of an Irish- 
man during the course of these trials; I have endeavoured 
to speak to your understanding^ ; I have 'not ventured to en- 
treat you on behalf of my client, because I am sure you will 
'give your justice and your merits free operation in your 
minds an4 consciencos at this trial. I am sure you wiH 



BOND'S TRIAL. 19 

try the cause birly, and admit every circumatanee into your 
reflection. Ii\ a case between the crown and the prisoner, 
I have not ventured to address you on the public feelings at 
this important crisis; you will preserve the subject for the 
sake of the law, and preserve the law for the sake of the 
crown. You are to decide by your sober and deliberate uq« 
derstanding^, and hold the balance equal between the crown 
and the subject, fer you are called upon to pronounce your 
sentence of condemnatibn or acquittal of the prisoner at the 
bar. If you should be mistaken in your verdict, it cannot 
shake the safety of the state; you are called 4ipon, with 
the less anxiety, because whichever way your verdict may be, 
you are not to be told, remember the safety of your king, or 
of your own safety ; you are to have in recollection your so* 
lemn oath to decide according to the evidence, and give 
such a verdict as may alwayi be satisfactory to your conscien* 
ces to the last moment of your existence. 

The court will tell you, it is your province to decide on 
matter of &ct, and as to opinion on matter of law, the court 
will explain that to you. Your verdict can never die. As 
to my opinions of the law, whatever they may be, I shall 
never have an opportunity of uttering them to you again ; your 
verdict will stamp infamy on the prisoner, or support the 
throne of the law; I need not remind you that the present 
moment is awful. My friends, if you suffer your conscien- 
ces to be influenced, to be degraded, into opinions of the con* 
sequences of your verdict ; you are bound to decide by the 
evidences, the glorious privilege of triatby jury. If mar^ 
tial ki// must cut the thread of brotherly affection, the neces- 
sity of it will cease ; for verdic^ts of honest jurors will re* 
store your country to peace atid tranquillity, and the liberties of 
your country will by that means be secured, and the sjapreme 
government of the nation be protected and supported, what- 
ever the, form of that government may be. Let me, how* 
ever, ask, is there no species of law to be resorted to but 
terror I Let me observe to you, that the moi^ law is de* 
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strof edf when k is stained with the effusieii of blood, and k 
}s much to be regrettedy when the tevrors of the criminal law 
are obliged to be resorted tO) to enforce obedience to the 
common law of the land bj the people, for the sword maf 
cover the land with millions of deluded men* Is it become 
necessary to burl destruction round the land, till it shivers 
into a thousand particles, to the destruction of all moral lawy 
and all moral obligations ? By the common law of the land^ 
no subject/ is to be depHved of life, but by a trial of his fel* 
low subjects; but, in times when a rebellion prevails la 
any country, many suffer without the semblance of a trial bjp 
bis equals. From the earliest period of history down to the 
present time, there have been, in some parts of the earthf 
instances where jurors have done little more than record 
the opinions given to them by the then judges, but it is Ihet 
last scene of departing liberty. I have read that in the 
period of the rebellion, in the last century, in England, that 
jurors, on trials by the common law of the land^ have been 
swayed in their determination by the unsupported evidence, 
of an informer, and Aftertimes have proven their verdicb was 
ill-founded, and the innocence of the convicted persons had 
itfierwards appeared. Trials on charges of high treason are 
of ^he utmost moment to the country ,' not merely with re* 
spect to any individual, but of the importance it is to the 
public, that they should know the blessing of trial by juryi 
and that the jiirors will solely determine on their verdict 1^ 
the evidences, and maturely weigh the credit qf the mtneete^ 
agmnat the prisoner. 

At some of these trials of late date, some of you fiave 
been> present, and you know that the objects of the court and 
of the jurors are to investigate the truth from the evidence 
produced, and the jurors are sworn to decide and to bring in 
a true verdict according to the evidences. One witness has 
been examined on this trial, who, I think, does not desenre 
credit; but it is you who are the sole judges whom you 
will give credit to ; but though you know this witness has 
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fi?eD evidence on two former tiials^ and thoagh the then 
jurj did give credit to hit teatiiDonyt jet jou are not to de* 
tennine on the fulth or precedent of any former jurorst but 
you are to be solely guided by your own consciences; and 
you will observe^ we have had here two more witnesses to 
impeach the character of Reynolds, that were, not produced 
on the former trials, and you will, no doubt, throw out of your, 
minds whatever did not come this day before jou in the 
evidence. ^ Yon will find yoi^r verdict flowing from consdout 
»legrity, and the feelings of honourable minds; notwith^ 
standing the evidence of the witness Reynolds, who has 
been examined upon the table, and ^hose testimony I need 
not repeat to you. Perhaps you may be inclined ^to tl^nk he 
Is a perjured witness; perhaps you will not believe the 
story he has told ag^nst the prisoner at the bar, and of his 
•wntnr^tude; you will do well to consider, it was -through 
a perjured witness that a Rusael and a Sydney were convict* 
sd in the. reign of James II. If juries are net drcumspectt 
to determine only by the evidence adduced before them, and 
not from any extraneous matter^ nor from the slightest 
breath of prejudice, then what will become of our boasted 
trial by jury ? Then what will became of our boasted consti* 
tution in Ireland ? When former jurors, decided contrary 
to evt<tence, it created great effucuon of blood in former 
times» Let me ask, wiH you, gentlemeOf give a verdict 
through infirmity of body, or through misrepresentation, 
or through ignorance f You, by your verdict, will give aa 
answer to this. 

Gentlemen of the jury, you will weigh in your minds that 
many inhuman executions did take place in former times, 
though the then accused underwent the solemnity of a trial ; 
the verdicts of those jurors are not in a state of annihilation^ 
for they remab on the page of history, as a beacon to future 
jurors; the judges before whom the then accused were tried» 
have long since paid the debt of nature s they cannot now be 
4:aUed to account why they shrunk from their duty. I call 
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upon you, gendetnen of the juty, to be firm is the exercise 
of that solemn duty, you are now engaged m ; should you be 
of opinion to bring in a verdict of condemnation against my 
unfortunate cHent, for myself I ought to care nothing what 
impressions may actuate your minds to find such a verdict; it 
little regardeth me ; but it much regardeth you to consider 
what kind of men you condemn to die, and, before you write 
their bloody sentence, consider maturely whether the charge 
against the prisoner is fully proved. If you should, on the 
evidence you have heard, condemn the prisoner to death,. and 
afterwards repent it, I shall not live among you to trace any 
proof of your future repentance. 

I said, I rose to, tell you what evidei)ce we had to produce 
on behalf of my client, the prisoner at the bar ; we shall lay 
evidence before you, from which you can infer that the wit^ 
ness produced this day is a perjured man; we have only to 
ahow to you, as honest men, that the witness is not deserv* 
ing of credit on his oath ; we have nothing more to offer on 
behalf of my client, the prisoner at the bar. It is your pro- 
vince to deliberate in your consciences, on what evidence 
yqvL have heard, and whether you will believe the witness you 
have heard on his oath, or not* Let me ask, will you, upon 
the evidence you have heard, take away th0 life of a man 
of this kind, as the prisoner at the bar, from bis wife and 
from'his little children for ever ? . I told you I was to state the 
evidences which we had to bring forward on behalf of my 
unfortunate client; I tell you it is to discredit the testimony 
of Reynolds ; when you have heard our evidences ta this 
point, I cannot suppose you will give your verdict, to doom 
to death the unhappy and unfortunate prisoner at the bar, and 
entail infamy on his posterity. We will also produce respect- 
able witnesses to the hitherto unimpeached character of the 
prisoner at the bar, that he was la man of &ir, honest charac- 
ter; you, gentlemen of the jury, have yourselves known him 
a number of years in this city ; let me ask you, do you not 

know that the prisoner at the bar has always borne the cha- 

1' . . / 
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meter of a man of integrity, and of honest fame ? And, gen- 
tlemen of the jury, I call upon you to answer my question by 
yotir verdict ; I feel myself imprest with the idea in my 
breast, that you will give your verdict of acquittal of the pri- 
soner at the bar '; and that by your verdict you will declare on 
your oaths that you do not believe one syllable that Reynolds 
has told you. Let me entreat you to put in one scale the 
base, the attainted, the unfounded, the perjured witness, and 
in the opposite scale let me advise you to put the testimony 
of the respectable witnesses produced against Reynolds, and 
the witnesses to the prisoner's hitherto unimpeached charac- 
ter, and'you will hold the balance with justice, tempered 
with mercy, as your consciences in future will approve. 

Let me depart from the scene of beholding human misery, 
should the life of my client, by your verdict, be forfeited; 
should he live by your verdict of acquittal, he would rank 
as the kindest father, and protector of his little children, as 
the best of husbands and of friends, and ever maintain that 
irreproachable character he has hitherto sustsdned in private 
life. Should our witnesses not exculpate the prisoner from 
the crime charged on him to the extent as charged in the in- 
dictment, I pray to God to give you the judgment and un« 
derstandlng to acquit him. Do not imagine I have made use 
of any arguments to mislead your consciences, o^ to distress 
your feelings. No; but if you conceive a doubt in your minds 
that the prisoner is innocent of the crime of high treasoUf X 
pray to God to give you Qrmness of mind to acquit him. . 

I now leave you, gentlemen of the jury, to the free exer- 
cise of your own judgments in the verdict you may give. I 
have not by way of supplication, addressed you in argument ; 
I do not wish to distress your feelings from supplications; it 
would be the most unbefitting to your candour and understand- 
ings-^you are bound by your oaths to find a true verdict ac- 
cording to the evidence ; and you do not deserve the station 
of jurprs the constitution has placed you in, if you do not 
discharge the trust freely, and according to your consciences. 
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BVIDBNCB FOR THE PRIBONBR. 

Valentine Connor swore that he knew Thomas Reynolds; 
that he would not believe him on hb oath; he spoke from a 
knowledge of his general character, and also, from the trans- 
action between Reynolds and Cope, which he did not think a 
fair one. 

Ann Fitzgerald^ swore that Reynolds, in her opinion, did 
not deserve credit on oath ; and her reason for thinking so 
was His conduct to Mrs. Cahil. 

Henry Withrington said his sister had the misfortune to be 
married to Reynolds, and from his general character he did 
not believe him worthy of credit upon his oath— he said he 
was sent for to his mother's house, the Saturday before her 
death. Here it was observed by the court, that this witness 
contradicted the evidence, Reynolds, about the pitched sheet.* 

Edward Withrington to the same effect. 
^Rev. Thomas Kingsbury, sworn on the part of Reynolds^ 
said, that he had known him many years, and that he deserv- 
ed credit upon oath. The case closed on both sides* 

Mr. Ponsonby spoke to the evidence in behalf of the prison- 
ers—and Mr. Saurin replied on the part of the crown. 

Mr. Justice Chamberlaine. Gentlemen of the jury, the 
prisoner at the bar stands indicted for high treason. One of 
the overt acts laid in the indictment is, that the prisoner at 
the bar with other false traitors, did enter into a conspiracy to 
levy war against the king, which is compassing or imagining 
the death of the king, which by the statute of the 25 Edw. 
III. is high treason. Although the natural death of the king 
was not the immediate consequence, the fact of levying war 
against the king might bring the life of the king into danger; 
and therefore the statute wisely provides to prevent it, by 
making it high treason to compass or imagine the death of 
the king. Whether such compassing or imagining was en^ 
tered into on this side of tho water, or in England, where the . 
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king resides,^ makes no difference in' the caae^ as the realm 
of Ireland, is a. part of the dominions of the king. As the 
levying war against the king cannot be -.done without endan- 
gering the life of the king, h is ,high treason to Tevy such 
war; and to overturn by ^orce the government of this 
kingdom, is a compassing or imagining the death of theking, 
and a[8o constitutes the crime of high treason. The indict- 
ment fully states the several overt acts to support the two 
principal counts in the indictment. 

The learned judge expounded to the jury the several overt 
acts stated in the indictment, and said, if the jury were fully 
satisfied by the evidences that have been produced, that the* 
prisoner did become a United Irishman for the purpose of 
overturning, by force, the government of this kingdom; and, 
to carry it into effect, he did assemble with others about the 
means of arming men for said purpose, and carrying on said 
rebellion ; if on these, or any other overt acts, laid in the in- 
dictment, you, gentlemen of the jury, by the evidences you 
have heard, should be of opinion thaC any one of the overt 
acts is fully proved on the prisoner, it is sufficient to warn(nt 
your finding the prisoner guilty. You need go no further, if 
yoti find him guilty of any one of the overt acts laid in the 
indictment / 

Nc)W, gentlemen of the jury, it may be necessary to explain 
to you what the law is upon the subject of high treason. A 
great deal has been said by the learned counsel for the pri- 
soner in this case, that, by the law of Englandi two witnesses 
are, in England, required to prove an overt act of high trea- 
son. By the comnion law of England, in cases of murder, if 
the jury shall believe the fact proved, one witness' is suffi- 
cient, as in the case of Sir John Pennington. The common 
iaw of England, and the comnoon law of Ireland, is the same, 
and though the Irish legislature never thought proper to ex- 
pressly state it, I beg leave to say, I am most firmly of opi- 
nion, that the evidence of one aingle witness is sufficient to firove 
an overt act of high treason I 
Vol. IL I> ^ 
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You, gentlenren of the jury, arc to judge bf the conduct of ' 
Bbndi whether he was not connected with the Society of Uni- 
ted Irishmen, who met in his house on the 12th of March. 
There was found on the prisoner at the bar, a paper purport- 
ing to be an address to the Society of United Irishmen; it was 
read in evidence, and will be material for your consideration; 
you will determine whether you believe Bond was a member 
of the Society of United Irishmen, and was in the habit of 
acting with them in their conspiracies, and (his you will judge 
of from the evidence, fiarol andf' written^ which has been pro- 
duced before you in the course of this trial. If you believe 

_ _ » 

the evidence of Reynolds, he told you that Bond was a 
United Irishman in February, 1797, and afterwards told Rey- 
nolds he wished him to be a colonel, i, e. colonel of the army 
for the county of Kildare under the Society of United 
Irishmen — and, by written evidence, it appears, the intent of 
that society was, to overturn the constitution of this kingdom 
by force. 

Gentlemen of the jury, upon the whole of this case, you 
will judge of the verdict you may give? by the evidences which 
have been adduced before you-^you will judge of it as meiv 
of sense; you are to determine, on your consciences, whether 
you do believe that Oliver Bond, the prisoner at the bar, wa9 
a member of the Society of United Irishmen, or not. If you 
have any reasonable doubt upon your minds, you must acquit 
the prisoner. The whole is left^to your judgment. 

The JU17 returned a verdict of _ouilty. 
' Mr. Bond being asked what he had to say why judgment 
*i of death should not be awarded, he tendered a paper purport- 
ing to have been the dying declaration of M^Cann (who was 
lately executed) that he was innocent. The court rejected 
the pape^ as being contrary to known practice. 

Mr. Justice Day then pronounced the usual sentence of 
death against him in cases of high treason) and fhe prisoner 
was conducted back to gaol. , 
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Covv%ML/br the crown;— The Solicitor'General, Mr. Prime 
Serjeant) Messrs. Saurin, 0'Qra(ijr> Mayne/ Webber, and 
Ridge^way. 

CouMSEL^r /Ac /kmdncr:— Messrs. Curran and Ponsonby. 

\ 



OLIVER BOND 

Was the son of a dissenting minister in the north of Tre- 
land^ and connected by blood, not only with many of the mid- 
dle classes of the people, but also with those who figure in the 
first style of rank and fashion. His value, however, did not arise 
from respectable relationships, but from his own personal 
merits— his public and private worth as a member of society^ 
as a merchant, a friend, a husband, and a parent; candid, 
generous, and charitable — no other individual stood higher in 
the estimation of his fellow citizens. 

Such, in a few words, was the man whb unfortunately be- 
came a United Irishman, and, of course, became suspected of 
an inclination to the crime of republicanism. But Mr. Bond 
did not. suffer by the hands of the common executioner; so 
highly were the public interested in his favour, that even 
those who were adverse to his political opinions joined in the 
most earnest solicitations to government, to change or mitigate' 
the sentence of death; so powerful and so general were thd*>in- 
terc^ssions in his favour, that government did hesitate. Con- 
ferences were held, and negotiations* entered into between 
th^ castle agents and the leaders of the United Irishmen r the 

* By one of these negotiations, a number of the prlsonen had made aa 
agreement . with government to trans|iort themselves to the United States 
—when, they were informed by Mr. Marsden, one of the under secretaries, 
*' that the American ambassador to the court of St Jameses, had c»bjected to 
their going: to that countrVj" By this very unexpecteil interference, these 
gentlemen were prevented from making America the plaee of tk^ir asylum, 
and of bringing property with themto a very large- aaioiiftt. 
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first were to put a stop to the cruet* proceedings of the courts 
martial, the executions, the burnings, ,the shippings, &c. that 
then covered the land-— the latter, to cease all further efforts 
on their side, and either to receive pardons, or to banish them* 
selves from the country. 

During these negotiations, Mr. Bond was respited from time 
to time, when, on the morning of the 6th of September, he 
was found dead in his chamber. In times of suspicion and 
distrust, the sudden death of a man who was so universally- 
beloved on one skie, and so much feared on the other, it is 
not wonderful that it should be ascribed to "foul play.'^ 
Since the first edition, we have heard so many accounts, which 
go to assert that Mr. Bond came unfairly by his death, that 
we think it best to leave the matter in the same state of un- 
certainty in which we found it. 



%* As doubts have arisen respecting these negotiations, and 
it having been said, that no such interference ever took place, 
the following letters will put that matter beyond a doubt 
We copy them from the original documents, and leave them 
to the judgment of the reader. . 



«OPT OF A LBTTXR FEOM MR. RUFUS KINO, THE AHERICAN 
MIMSTRR AT THE COVET OF LONDON, TO MR. HENRY JACK- 
SON, ONE OF THE IRISH STATE PRISONERS. 



« Brighton^ Aug. 2a, 1799. 



" SIR, 



''I ought to inform you, that I really have no authority to 
^ive or refuse permission to you or, apy. other forei^ncir.V) g(^ 
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to the Uidted States; the admission and residence of stranger* 
In that country being a tnfUter tbatvl;>7 a late bw^ exclusively 
belongs to the presid^int. It is true that the go^vernment •£ 
this country in the cours^e of.th^lasty^ari in consequence ^ 
my interference^ gave me an assurance that a particular de- 
scription of persons in Irelaad,. ^vi^ho it wa^ understood were 
going to the United States, should not be allowed to proceed 
without our consent: this restraint would doubtless be with- 
drawn in favour of individuals against Whose emigration I 
should not object; and I conclude, that it is. upon this suppo- 
sitiouy that you have taken the trouble to communicate to me 
your desire to go and reside in the United States. Without 
presuming to form an opinion on the subject of the late dis- 
turbances in Ireland, I entertain a distinct one in relation to 
the political situation of my own country. In common with 
others, we have felt the influence of the changes that have 
succesuvely taken place i^ France, and, unfortunately, a por- 
tion of our inhabitants has erroneously supposed that our civil 
and political institutions, as well as our national policy, 
might be improved by a close imitation of the models of 

> 

France. This opinion, the^ propagation of which was made 
the duty, and became the chief employment, of the French 
agents resident among us, created a more considerable divi- 
sion among our people, and required a greater watchfulness 
aaid activity from the government, than could beforehand have 
been apprehended. I am sorry to make the remark, and 
shall stand in need of your candour in doing so, that a large 
proportion of th^ emigrants from Ireland, and especially in 
our middle states, has, upon this occasion, arranged itself^ on 
the side of the malcontenu. I ought to except from this re- 
mark, most of the enlightened and well educated Irishmen, 
who reside among us, and, with a few exceptions, I might 
confine it to the indigent and illiterate, who, entertaining an 
attachment to freedom, are unable justly to appreciate those 
salutary restraints without which it degenerates into anarchy. 
It would be injustice to say that the Irish emigrants are more 
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national than those of other countries, yet being, a iMsmerovs 
thoQgrh ver^ minor portion of our population, they are capable, 
from causes it is needless now to explain, of being generally 
brought to act in concert, and uncier artful leaders ro^y be, as 
they have been, enlisted in mischievous combinations against 
our government Thi* view leads me to state to ypu, without 
reserve, the hesitation that 1 have felt in your case. On the on« 
hand, we cannot object to the acquisition of inhabitants from 
abroad, possessing capital and skill in a branch bf business 
that with due caution, may, without risk or difficulty, and 
with public as well as private advantage, be established among 
us; but, on the other hand, if the opinions.of such inhabitants 
are likely to throw. them into the class of malcontents) their 
fortune, skill, and consequent influence, would make them 
tenfold more dangerous, and they might become a disadvantage 
instead of a benefit to our country. You must be sensible 
that I possess no sufficient means of forming an opinion re- 
specting your sentiments, but the motives which lead me 
to interfere with your government to restrain the emigration 
of the persons above alluded to,^oblige me to observe a due 
caution on the present occasion: at the same tinie, I desire 
not to act with illiberality, and should be unwilling to bring 
upon my ^ountry the slightest imputation of in hospitality. 
•What Mr. Wilsoi^* has written, so far as it goes, is satisfac- 
tory; and on the whole I have concluded, after this unreserved 
communication, which I hope will be received with the same 
candour as it is made, to inform you, authorizing you to make 
use of the information, that I withdraw every objection that 
may be supposed to stand in the way of your being permitted 
to go to the United States, adding only my earnest wish, that 
you may carry with you an unbiassed mind, may find the state 
of the country, as I believe you will, favourable to your views 
of business, and its government deserving' your mttuchment. 

, ^ * The Americao Xi^Bul in Doblin. 
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^ I must beg your excuse for the great delay that has 6ccur* 
red in sending you this answer, which, 1 assure you, has 
arisen from other causes than the want of due respect to 
your letters. 

<^ With' great consideration^ 
^ I have the honour to be, 

^ Sir, your inost obedient seryieinty 
w RUFUS KING." 



^On OV A LBinrSR FHOM LORDCASTLEREAGH TO ME. 

JACKSON. ^ 



^Dublin Caitldy 13/A Sefif. 1799. 



« SIR, 



"I return to you the letter of the American minister; 
and am directed by my lord lieutenant to acquaint you, 
that you have permission to go to America,, on giving the 
necessary securities, for the execution 'of which a proper 
person will attend you. You will be allowed the attendance 
of such persons as may be necessary to you for the settlement 
of your aifairs; and when the vessel iti which you shall en- 
gage your passage shall be ready to sail, a messenger will 
atu^od youp embarkation. 

« I am, Sir, 
*^ Your most obedient servant, 

« CASTLliREAGH." 



.a 
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OF JAMBS N. TAHDT) OK AK ACT OF ATTAINDER. 



/ KING^S BENCH. 

iBY virtue of a certiorari directed to the clerk of parlia- 
ment, the tenor of a certain statute to attaint James N. Tandy, 
Harvey Morris, and others, of high treason, having been re- 
turned into chancery, was from thence transmitted into this 
court by mittimus* The prisoners, Tandy and Morris, on the 
10th oC February, 1800, were brought into court, when, after 
having the act of parliament rea4 to them, they Svere called 
upon to say, why execution should not be awarded and done 
upon them according to the statute^ of which the following 
is the 

PENAL CLAUSE. 



^^ Whereas the following persons have been notoriously 
engaged in the said rebellion, either by taking up arms or 
levying war against his majesty, or by having corresponded 
with, or adhered to his enemies ; or^y otherwise fomenting or 
promoting the same, or acting therein, and being conscious 
of their guilt, have fled from justice; that is to say, (here 
follow several names,) James N. Tandy and Harvey Morris. 
Be it therefore enacted, that the ^id several persons, and 
each of them, shall stand attainted of high treason, and shall 
be liable to all the pains and penalties of law annexed to the 
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crime of high treasoDy unless they, and each of them, shall 
severallyy and respectively, surrender themselves to one of 
the judges of his majesty's court of king's bench ; or to 
some justice of the peace within this kingdom, before the 
first day of December, 1798, and shall respectively abide such 
charges as shall be made against them respectively, for and 
-on account of the several treasons aforesaid, with which they 
have been charged." 

Further proceedings were then postponed for two days, 
to give the prisoners' counsel time to consider of the proper 
defence to be made. On the 12th of February, the court re- 
fusing to grant any further delay, the following plea and 
replication were filed on the part of Tandy^ the prisoners 
having severed in their pleadings :— • 

THE PLEA. 

^< And the said James N. Tandy says, that before the first day 
of December, 1798, to wit, on the 24th day of November, 1798, 
in parts beyond the sea, to wit, at Hamburgh, he was arrested 
and imprisoned, by the command, desire, and authority of his 
majesty our said lord the king ; and has been ever since con- 
tinually detained in prison by the same command, desire, or 
authority, by reason of which arrest and continual detention, 
it became impossible for him, the said James N. Tandy, 
from the time of ssdd arrest, to surrender himself on or before 
the first day of December, 1798; and continued so impos- 
sible until after the first day of December 1798 ; and this he 
is ready to verify," &c. 

REPLICATION. 

«* And the said Right Hon. John Joler, Attorney-General 
of our ssdd sovereign lord the king, who for our present said 
sovereign lord the king in this behalf prosecute th, as to the 
said plea of him the said James N. Tandy, by him above plead- 
ed as aforesaid, for our ssdd present sovereign lord the king, 

ToL. II. E 
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saith, that the said James N. Tandy did not surrender him* 
self within the time in the said act of parliam.ent mentioned, 
to wit, on or before the first day of December, 1798, without 
such cause as in the plea of the said James N. Tandy is by 
him alleged ; and this he prays may be inquired by the coun- 
try ; and the said James N. Tandy likewise," &c. 

The case was then continued on affidavit being made of 
the absence of a material witness, until 

Monday, May 19. 

V 

/ 

This day the prisoner being brought into court, and a jury 
being sworn to try the issue joined between James N. Tan- 
dy and Mr. Attorney-General, 

Mr. Ridgeway, counsel for the prisoner. My lords, and 
gentlemen of the jury, in this case of The King against 
James Napper Tandy, by an act of parliament passed in 
this kingdom in the 38th year of the king, it is enacted, that 
James Napper Tandy, among several others^ shall stand at- 
tainted of high. treason, and shall be liable to all the pains 
and penalties of the law annexed to the crime of high treason, 
unless they and each of them shall, severally And respectively, 
surrender themselves to some one of the judges of his ma- 
jesty's court of ling's bench, or to spme justice of the peace 
Within thU kingdom, on or before the first day of December, 
1798, and shall respectively abide such charge a^ shall be 
made against them respectively, for an^ on account of the se- 
veral treasons aforesaid, with which they have been charged. 

To this Mr. Tandy has put in a plea in bar, in which he 
states, that before the 1st day of December, 1798, the day 
limited by the act of attainder for time to surrender him- 
self, to wit, on the" 24th of November, ^98, in parts be- 
yond the sea, to wit, at Hamburgh, he was arrested and im- 
prisoned, by the command, desire, and authority of thq king; 
and has ever since been detained in prison. By reason of 
>Yhich arrest and continual detention, it became ipppossible 
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for hiftx, from the time of the said arrest, to surrender him- 
self on or before the said 1st day of December, 1798, and 
continued so impossible until after the said 1st day of De- 
cember. 

» To this plea of Mr. Tandy, the Attorney-Qeneral has rcr 
plied, that he did not surrender himtelf within the time in. 
the act of parliament mentioned, to wit, on or before the 1st 
of December, 1798, without ,such cause as in his plea is alle- 
ged. And on> this plea and replication issue has been joined. 

Mr. CuRRAN. My lords, and you, gentlemen of the jury 
I am in this case of counsel for Mr. Tandy, the prisoner at 
the bar. I could have wished it had been the pleasure of 
the gentleman who conducts this business on the part of 
the crown, if he had gone on first : the subject itself is of a 
very novel nature in this country, but certainly it is the right 
of the crown, and which the gentlemen have thought proper 
to follow, to call on the counsel for the prisoner to go first) 
and therefore it is my duty, my lords, to submit to you, and to 
explain, under the direction of the court, to you, gentlemen 
of the jury, what the nature of the question is that you are 
s worn to try. 

An act of parliament was passed in this country, which 
began to be a law on the 6th of October, 1798 ; on that day it 
received the royal assent. By that law it is stated, that the 
prisoner at the bar had been guilty of acts of treason of many 
different kinds : and it enacted, that he should stand attainted 
«f high treason, except he should, on or before the 1st day of 
December following, surrender himself to one of the judges 
of this court, or to one of his majesty's justices of the peace, 
for the purpose of becoming amenable to the law fromwhich 
he was supposed to have fled, in order to abide his trial for 
any crime that might be alleged against him. 

It was a law not passed for thq purpose of absolutely pro- 
nouncing any judgment whatsoever against him, but for the 
purpose of compelling him to come in and take his trial ; and 
nothing can show more strongly^ that that act of parliament 
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has not established any tlung touching the ftct of the pil^ 
soner's guilt, because it would be abSsurd, in one and the 
same breath, to pronounce that he was guilty of high treason, 
and then call upon him to come in and abide his trial ; and 
the title of the act speaks, that it b an act not pronouncing 
sentei^ce against the prisoner, but that it is an act in order te 
compel him to come forward. 

This act creates a parliamentary attainder not founded on 
the establishment of the prisoner's guilt of treason, but on 
his contumacious avoidance of trial, by standing out against a 
trial by law. I make this observation to you, gentlemen of 
the jury, in order that you may in the first instance discharge 
from your minds any actual belief of any criminality in the 
prisoner at the bar, and that for two reasons : first, because a 
well founded conviction of his guilt, on the authority of this 
statute, might have some impression on the minds of men 
sitting in judgment on the prisoner; but for a more material 
reason I wish to put it from your minds, because his guilt or 
innocence has nothing to do with the issue you are siyom te 
try. 

Gentlemen, the issue you are called upon to try is not the 
guilt or the innocence of the prisoner : it is therefore neces- 
sary you should understand exactly what it is. The prisoner 
was called on to show cause why he should not suffer death, 
pursuant to the enacting clause of tlie statute ; and he has 
put in a plea, ii) which he states, that before the time for 
surrender had expired, namely, on the 24th of i November, 
1798, seven days before the day that he had for sikrrendering 
had expired, he was, by the order of his majesty, arrested 
and made a prisoner in the town of Hamburgh; and that in 
consequence of such arrest, it became impossible for him to 
surrender himself and become amenable to justice within 
the time prescribed : and the counsel for the crown have rest- 
ed the case on the denial in point of fact of this allegation ; 
and, therefore, the question that you are to try is simplified 
to this—** I was arrested," says the prisoner, " whereby it 
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became imposubie for me to surrender"— ta which the counsel 
for the crown reply, ^ You have not been arrested at the time 
alleged by you, whereby it became impossible for you to sur- 
render." Tt^is I conceive to be the issue in point of fact 
joined between the parties, and on Which it is my duty to 
explain the evidence that will be offered. 

Mr. Tandy, gentlemen, is a subject of this country, and 
had never been in it from the time this act of parliament pass- 
ed, until he was brought into it after his arrest on the 24th 
of November, 1798: on that day he was in the town of Ham* 
burgh. He had seven days, in which time it was practicable 
for him to arrive in this country, and surrender himself ac- 
cording to the requisitions of the act of attainder. £very 
thing that could be of value to man was at stake, and called 
on him to make that surrender. If he did not surrender, 
his life was forfeited— if he did not surrender, his JbrtUne 
was confiscated— if he did not surrender, the blood of his fa- 
mily was corrupted $ and he could leave them no inheritance, 
but the disgrace of having suffered as a traitor. 

Your common sense, gentlemen, will show you, that where 
a man is to forfeit his life unless he complies with the condi- 
tions of an act of parliament—- your common sense, your com- 
mon humanity must show you, that a man ought to be suffer- 
ed to perform the conditions on which his life depends. It 
' can require no argument to impress upon your minds, that to 
call on a man to surrender himself on pain of death, and by 
force to prevent him from surrendering, goes to an atrocity of 
oppression that no human mind can contemplate without 
horror. 

But it seems that the prisoner at the bar was a man of too 
much consequence to the repose of all the civilized nations ; 
to the great moral system, I might almost say to the great 
physical system of the universe, to. be permitted to act in 
compliance with the statute that called upon him to surrender 
himself upon pain of death. The wisdom of the entire con* 
linent was called upon to exercise its mediation on this most 
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momentous circumstance. The diplomatic wisdom of Gei'' 
many was all put into action on the subject. The enlighten^ 
ed humatiity of the north was called on to lend its aid. 
Gentlemen, you know as well as I the princely virtues, and 
the imperial gratifications, the consummate wisdom and saga*: 
oity of our "steel Fast friend and ally,'* the emperor of all the 
Russias ;* you must feel the awe with which he ought to be 
mentioned: his sacred person has become embodied in the 
criminal law of England, and it has become almost a mispri- 
sion to deem or speak of him but with reverence ! I feel that 
Tcverence for him ; and I deem of him, and conceive him to 
be, a constellation of all virtu e-<*^ompared with the radiance 
of which, the tJrsa-major twinkles only as the glow*worm I 
And what was the result of the exercise of this combination 
6f wisdom ? That James Napper Tandy ought not to be got rid 
of in the ordinary way. They felt an honest and proper in- 
dignation, that a little community like Hamburgh should em- 
bezzle that carcass which was the property of " a mild and 
merciful government I"— -they felt a proper indignation that 
the senate of Hamburgh, under the t)resent sublime system, 
ihould defraud the merty of the government. of the blood c^f 
the prisoner, or cheat the gibbet of his bones, or defraud the 
toyai ravens of this country of his flesh^-and accordingly, by 
an order issued to these miserable inhabitants of the town of 
Hamburgh, who were made to feel that common honesty and 
common humanity can only be sustained by a strength not to 
be resisted, they were obliged to break the ties of justice 
and hospitality, to trample on the privileges that every stran- 
ger claims ; and they were obliged to suffer the prisoner to 
be trampled on, and meanly, and cruelly, and pitiably, to 
give up this unfortunate man to the disposal of those that 
could demand him at such a price I 

If a surrender in fact had been necessary to the pi*isoner, 
certainly a very material object' was achieved by arresting 

• Here is a fine snlire on the mail (Jomg3 of Paul I. he. 

5 
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him, because, they thereby . made it impossible for him to 
avail himself of the opportunity. They made it ' impossible 
for him to avail 'himself of the surrender, if the reflection of 
his mind led him to it. If a sense of the. duty he owed his 
family led him to a wish, or to an intention, of availing him- 
self of the remaining time he had to surrender, they were 
determined he should not take advantage of it. He had been 
guilty of what the law deems a crime, that is, to fly from 
justice, though it does not go to the extent of working a 
corruption of blood ; but by this act of power, by this act of 
tyrannic force, he was prevented from doing that act which 
every court of justice must believe he was willing to do— - 
which the law intends he would have done— which the law 
gave him time to do — which the law supposes he might have 
done, the last hour as well as the first. He was on his pas- 
sage to this country; that would not have taken up a4hird 
part of the time that had now elapsed ; but, by seizing on 
him in the manner he was arrested, it became impossible for 
him to surrender himself, or become amenable to justice. 
But, gentlemen, the prisoner when he was arrested, was treat- 
ed in a manner that made it impossible for him to do any 
act that might have been considered as tantamount to a sur- 
render. He was confined in a dungeon, little larger than a 
grave— he was loaded with irons — he was chained by an iron 
that communicated from his arm to his leg, and that so short 
as to grind into his flesh ! In such a state of restriction did 
he remain for Iff days; in such a situation did he lay, in a 
common vault ; food was cut into shapeless lumps, and flung 
to him, by his filthy attendants, as he lay on the ground, as if 
he had been a beast : he had no bed to lay on— not even straw 
to ^QoU himself up in, if he could have slept I In that situation 
he remained, in a foreign country, for 15 days of his long im- 
prisonment; and he is now called to' show good cause why 
he should not sufier death, because he did not surrender him- 
self, and become amenable to the law 1 He was debarred all 
communication whatsoever: if be attempted to speak to thp. 
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sentinels who guarded him, they could not understand him i 
he did make such indications of his misery and his suffer- 
ings as could be conveyed by signs ; but he made them in 
vain. And he is now called upon to show cause wherefore 
he did, contumaciously and traitorously, refuse to surrender 
himself, and become amenable to the law ! 

Gentlemen of the jury, I am stating facts that happened in 
a foreign country : will you expect that I shall produce wit* 
oesses to lay those abominable offences before you in evi- 
dence ? It was not in the power of the prisoner at the bar 
to procure witnesses ; he was not of importance enough to 
call on the armed civilization of Europe, or on the armed 
barbarity of Europe, to compel the inhabitants of the town 
where he was imprisoned to attend in this court, to give 
evidence for the preservation of his life ; but though such 
interposal could not be obtained to preserve his life, it could 
be procured for the purposes of death. And it is one rea- 
son why the rights of neutral states should be respected ; 
because, if an individual, claiming those privileges, be torn 
from that sanctuary, he comes without the benefit of the tes- 
timony of those that could save his life. It is a maxim of law, . 
that no man shall lose any thing, much less his life, by the 
non-performance of a condition, if that non-performance had 
arisen by the act of God, or of the party who is -to avail him- 
self of the condition ; that the impossibility so imposed, shall 
be an excuse for the non-performance of the* condition. 
That is the defence the prisoner relies upon. " Why did you 
not surrender, and become amenable to justice ?*' <^ Because I 
was in chains." "Why did you not come over to Ireland ?** 
*< Because I was a prisoner in a grave in the town of Ham- 
burgh.'* " Why did you not do something tantamount to a 
surrender V " Because I wa^ unpractised in the language 
of the stranger, who could not be my protectors, because 
they were also my fellow • sufferers." But he may push this 
reasoning much farther ; the statute was made for the ex- 
press purpose of making him amenable. When the crown 
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liieked him ttt Htimbu^gh) it thereby made him amenable, 
and so satisfied the law. It could not seize him for execu- 
tibiv, as an attainted penson; for the time hitd not arrived 
trhen the attainder cotlld attach. The king, therefore, 
aeized him, as a man liable to be tiied; and yet he calls up- 
on him to suffer death, because he did not make himself 
amenable by voluntary surrender, that is, because he did 
not do that which the kln^ was pleased to do for him, by a 
■toizure, which made it at once unnecessary and impossible 
for him to do by any voluntary act. % 

Such is the barbarity and folly that must ever arise when 
force and power assume the functions of reason and justice. 
As to his intention after th6x arrest, it is clearly out of the 
quesdon. The idea of intention is not applicable to an im- 
possible act To give existence to int^^ntion, the act must 
be pbssible, and the agent must be fre^. Gentlemen, this, 
and this only, is the subject on Which you are* to give a vet- 
4ict; I do think it highly honourable to the gentleman who 
has come over to this country, to give the prisoner at the 
bar the benefit of his evidence ; no process could have com- 
pelled him : the inhabitants of foreign countries are beyonii 
the reach of process to bring witnesses to give evidence*. 
But we have a witness, and that of the highest respecta- 
bility, who was bimself at Hamburgh, at the time Mr. Tan- 
dy wlis arrested, in an official situation. We will call Sir 
James Crawford, who was then the king^s representative in 
the town of Hamburgh. We will show you, by his evidence, 
the &cts that I have stated ; that before the time allowed 
to the piisoner to surrender had elapsed, Sir James Crawford 
did, in his official utuation, and by orders from his own go- 
yemment, cause the person of Mr. Tandy to be arrested in 
Hamburgh. Far am I from suspecting or insinuating on Sir 
James Crawford, that any of the cruelties that were practi- 
sed on that abused and helpless community, or on my abu- 
sed client, were committed at his instance or personal sanc- 
tion— -certain am I| that no such fact could be possible* 

Vol. IL P 
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' I told you before, gentlemen, that the principal questioa 
you had to try was, the fact on which the parties had Joined 
issue; the force and arrest alleged by the prisoner, and the 
denial of that force by the counsel for the crown. There is 
one consideration that I think necessary to give some attention 
to. What you may think of the probable guilt or innocence 
of the prisoner, is not within the question that you are to de* 
cide; but if you should have any opinion of that sort, the 
verdict given in favour of the prisoner can be no preclusion 
to public justice, if, after your verdict, they still call for his 
life ; the utmost that can follow from a verdict in his favour 
ivill be, that he will be considered as a person who has sur- 
rendered to justice, and must abide , his trial for any crime 
that may be charged against him. There are various ways of 
getting rid of him) if it is necessary to the repose of the 
world that he should die. I have said if he has com- 
xnitted any crime, he is amenable to justice, and in the 
bands of the law : he may be proceeded against before a 
jury ; or he may be proceeded against in another and more 
summary manner : it may so happen that you may not be 
called upon to dispose of his life or of his character finally. 
Whatever verdict a jury can pronounce upon him will be of 
no final avail. There was, indeed, a time, when a jury was 
the. shield of liberty and life. There was a time, when I 
never rose to address it, without a certain sentiment of con- 
fidence and pride— but that time is past. 
. 1 have no heart novt^ to make ^ny appeal to your indigna- ^ 
tion, your justice, or your humanity. 1 sink under the con- 
sciousness that you are nothing. With us, the trial by jury 
has given place to shorter, and, no doubt, better modes of 
disposing, of life. Even in the sister nation, a verdict can 
merely prevent the duty of the hangman, but it never can 
pU'ge the stain which the first malignity of .accusation, how- 
ever falsified .by proofs stamps indelibly on the character of 
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tfn <^ acquitted felon."* To speak proudlf of it to you 
trould be a cruel mockery of your condition ; but let me ' be 
at least a supplicant with you for its memory. Do not, 1 be- 
seech you, by a vile instrumentality, cast any disgrace upon 
its memory. I know you are called out to-day to fill up 
the ceremonial of a gaudy pageant, and that to-morrow you 
will be flung back again among the unused and useless lumber 
of the constitution ; but trust me, the good old trial by jury 
will come round again ; trust me, gentlemen, in the revolu- 
tion of the great wheel of human affairs, though it is now at 
the bottom, it will reascend to the station it has lost, and . 
once more assume its former dignity and reHpect; trust. me, 
that mankind will become tired of resisting the spirit of /in- 
novation, by. subverting every ancient an^ established princi- 
ple, and. by trampling upon every right of individuals, and 
of. nations. Man, destined to the grave — nothing that ap- 
pertains to him is exempt from the stroke of death— his life 
fleeth as a dream, his liberty passeth as a shadow. So too 
of his slavery-— it is not immortal ; the chain that grinds him 
18 gnawed by rust, or it is rent by fury, or by accident, and 
|he wretch ia astonished at the intrusions of freedom, unan- 
nounced even by the harbinger of hope. 

LfCt me therefore conjure you, by the memory of the past, 
and the hope of the future, to respect the fallen condition of 
the good old trial by jury, and cast no infamy upon it. If 
it is necessary to the repose of the world that the prisoner 
should die, there are many ways of killing hivtk — we know 
there are; it is not necessary that you should be stained 
with his blood. The strange and still more unheard-of pro- 
ceedings against the prisoner at the bar has made the busi- 
ness of this day a subject of more attention to all Europe 
than is generally excited by the fate or the suffering 
of any individual. Let me, therefore, advise you, seriously 
to reflect upon your situation before you give a verdict of 

* Mr. Windham's ptiraseologj — ^he who lately said *'that Peter PercU' 
pine deserred a statae of gold for his aondttct in Am^riisa !*' 
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meanness and blood that must ttam]i the character ^ follf 
and barbarity upon this already ^s^raced and degraded 
country. 

BYIDXKCB FOa THE FR|SOHB&. 

Sir James Crawford deposed that he was the king's mi*^ 
nister plenipotentiary at Hamburgh, in 1798 ; that in conse- 
quence of orders transmitted to him from his majesty'* 
secretary of state, he made a requisition of thr senate of 
Hamburgh to have James N. Tandy arrested and confined^ 
which was accordingly done on the Sith of November, 17989 
and he was continued in close custody until the 1st of D&» 
cember following^— ^hat he believes Tandy was in Hamburgh 
on his way to Faris-^hat the senate of Hamburgh, as tld# 
deponent understood, at the instance of Tandy, made ap* 
plication to this deponent to release him on the ground of 
his being a commissioned officer in the army of the French 
republic. No application was made to this deponent to sen4 
Tandy either to England or Ireland, and if there had, thia 
.deponent would have endeavoured to transmit him to £n« 
gland as soon as possible, which, however, he could not have 
done without the consent of the senate of Hamburgh, as 
Ihey for some time refused to give Tandy up, lest they 
should embroil themselves with the French republic, under 
which they were informed he held a military 'commission.* 
This deponent supposes it possible, with fair winds, to come 
from Hamburgh to Yarmouth, in England, in 37 hours 

G. Smith swore that he was sent on behalf of the prison* 
ers to Hambjargh, with a subpoena, for Sir James Crawford,^ 
Mathias Myer, and Ferdinand W. Walboum ; and by the 
authority of the prisoner^ offered to- defray their expenses 

* They vere involved with the French government. Bonaparte not only 
wrote them an angry letter^ but obliged them to pay a large turn of moBejr 
by way of guktua^ 
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te wy amount thc^y might fix qn ; they did not all obey ih^ 
summons; thetwojauer ^re not here. 

Mr Atlorney-Gen^r^tl then a4dri389ed the court find jury-f 
'be spoke at gre^t length up#n the case of Lord Duffus at 
being strongly in point ; after him Mr. Prime Serjeant made 
-some/feW observations.^ 

Mr. Ponsonby, in reply, observed, it would have been just 
as pertinent to the point to have quoted the case of the six 
Carpenters, or the case from Swift, of Stradley versus Stylesi 
as that of Ijord Duffus. He then commented upon the testi- 
mony, and the law applicable thereto, and said, tiiat had the 
two witnesses of Hamburgh attended, Mr. Curran's statement) 
as to the manner in which the prisoner had been treated, 
would have been fully proven. 

Mr. M^Nally spoke to the same effect. 

Mr. Ridgeway was stopped by the court. 

Lord Kil warden. Gentlemen of the jury, you have a plain 
and ^mple issue, on a question of fact, to decide ; and on as 
ttmple and plain evidence as ever was laid before a court 
and jury. The question you have to try is, whether James 
N. T^dy, the prisoner at the bar, was arrested on the 24th 
day of November, 17<98, by authority derived from the king; 
and that by reason of that arrest, and continual detainer under 
that arrest, from the day of the arrest to the first day of De- 
cember in the same year 1798, it became impossible for the 
said James N. Tandy to surrender himself, on or before the 
first day of Deceniber, 1798. 

Before I state the evidence, I will trouble you by stating 
the occasion of the. present inquiry. An act of parliament 
passed in this country on the 5th day of October, 1798, en* 
fltled *^.An act to compel certain persons who have been 
engaged in the late rebellion which hath br9ken out in this 
kingdom, to surrender themselves and abide their trials^ 
respectively, within a limited time, on pain of being attainted 
of high treason.^' And then the act goes on, and recites the 
names efjpertain persons charged with beuig concerned in 
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acts of treasoDi and, among the rest, the prisoner, and that 
|ie had fled ; and then the act proceeds to adopt such mea-' 
sures as may bring them in, and render them to justice ; then 
it goes on and says, that each of them *' shall stand attainted 
of high treason, and shall be liable to all the pains and pe- 
nalties by law annexed to the crime of high treason, unless 
they, and each of them, shall severally and respectively sur« 
render themselves to some one of the judges of his majesty's 
court of king*s bench, or to some justice of the peace within 
this kingdom, on or before the first day of December, 1798^ 
and shall respectively abide such charges as shall be made 
against them respectively, for and on account of the several 
treasons aforesaid, with which they have been charged. 

The parties mentioned in this act had until the last mo« 
ment of the day of the first of December, 1798, to surrender 
themselves ; and, gentlemen, you will observe, that the ob- 
ject of this act was . not to attaint or punish any man ; but it 
Vas to compel every man, mentioned in it, to do that which 
every subject of. the realm was bound to do, namely, to suiv 
render himself to justice ; and the act does expressly say, 
that he must surrender himself, and take his trial for any 
charges that shall be brought against hitn. The end and 
purport of th^ act was not to inflict punishment on the party, 
or to condemn him to death unheard; but it was to compel 
him to do that which he ought to do, namely, to surrender 
himself: and in case he did not surrender himself, the act 
then went further, and enacted, that the fact with which he 
was charged, should be taken as confessed, and that he had 
acknowledged the crime. I have stated so much to you, to 
remove from your minds what cannot indeed enter into them— 
that you have no more to do with the criminality of Mr. Tand^ 
than you have with the criminality of any other person alive ; 
^ and it is your duty to suffer no such idea to enter into your 
minds. It is necessary for me to go further : I will state 
this to you— that by finding a verdict in favour of the prisoner, 
at the bar, it will produce no other effect than giving the, 
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crown an opportunity of indicting hint for such charges as 
thef^may have against him ; and, in my apprehension, the 
intention or crimhiaiity of the prisoner is out of the question. 

I wish you to bear in your mind what the issue to be tried 
is ; it is what I have stated — Whether Mr. Tandy was ar- 
rested on the 24th day of November, 1798, and kept in close 
custody ; and quoad, whether it was thereby rendered impos- 
aibie for him to surrender himself? As to his will or inten- 
tion, it is not given to you in evidence, nor are you bound to 
inquire into it ; and if you' suffer that to enter into your con- 
sideration, you will find a verdict, if you find against the 
prisoner, on a fact that had no right to go to you in evidence. 
It is not what his intention was, or might have been, on the 
33d of November, 1798, to go to Paris, and on the 24th to come 
to Ireland ; that is beyond your inquiry, and if you enter intb 
a consideration bn that subject, you do that which you were 
not sworn to try. But you are sworn to try if he was, from 
that day until the time limited had elapsed, continually con- 
fined ; and if it was thereby rendered impossible for him to 
{Surrender himself to one of the judges of the court of king's 
bench, or to some justice of the peace within this kingdom. 

For my part, I cannot conceive it. And I have the direc- 
tion of my brethren on the bench, to say for them what I 
have already said tor myself; that it is a case particularly 
^ clpar, and on which there can be no doubt, that there was an 
impossibility from the time of the prisoner's arrest on the 34th 
day of November, 1798, until the last moment of the first of 
December following, to surrender himself according to the 
requisitions of the statute. 

The jury retired for a few minutes and then returned 
their verdict, " we find for the prisoner." 

Mr. Attorney-General then stated, that as the same 
evidence was applicable to the prisoner Harvey Morris, he 
-would withdraw the replication, and confess the plea ; which 
being done, he prayed that the prisoners might be remanded 
for the present. 
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Tlie f)risoti6rs trere accordingly remanded. 

A bill of indictment for high treason being so6ti after round 
against Mr. Tandy at Liffbrd^ in the county of Donegal, he 
was accordingly transmitted to that place to be tried by the 
circuit judges. 



LIFFORD, APRIL T. 



Thb Kino. v. Xandt. 

At 10 o'clock Mr. Justice Chamberlaine and Mr. Justice 
Fox took their seats on the bench, and the prisoner being 
brought up, was asked by the clerk of the crown whether he 
was ready for his trial. 

Mr. Rolleston then rose and moved the court, that the 
indictment, and the several proceedings had thereon, might 
be read ; and observed that the counsel at present concern^il 
for Mr. Tandy had no opportunity of knowing what they 
were. 

Mr. Justice Chamberlaine said, that as the prisoner had 
been served with a copy of his indictment, there was no ne- 
cessity} nor had he a right to have it read. 

Mr. Rolleston then moved that the writ, by virtue of which 
^ the indictment had been remanded from the court of king's 
bench, should be 'read^ It was read accordingly, and it re- 
cited) ** that a wri4 of certiorari had formerly issued to re- 
move the indictment, and all matters touching the same; 
from Lifford into the court of king's bench," and then pro- 
ceeded to remand the said indictment, and all matters touch- 
ing the same, in order that the justices of gaol delivery and 
oyer and terminer might proceed thereon, " in such a man- 
ner as they might have done if the said indictment had never 
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been brought into the court of king's bench." Mr. RollestoD 
said, that upon this writ .he conceived his client had a right to 
plead, as if no plea had been put into the court of king's bencby 
inasmuch as this writ authorised the court in which he then 
stood, to proceed only in such manner ^ as they might have 
done, if the said indictment never had been brought into the 
court of king's bench:" the proceedings, therefore, as hecon« 
jtended, were to be taken now, precisely in the same situation 
as they stood when they were removed by the writ of certio* 
rari, and at that time it was admitted that the prisoner had 
not been put to plead. He therefore moved, ^' that the pri* 
soner be now put to plead." . 

Mr. Schoales, on the same side, said, that the present mo* 
tion was founded on the presumption, that any proceeding h%d 
in the court of king's bench, after the indictment was remo* 
ved thither, must be considered by this court as fnatters of 
which they had no authority to take cognisance; a point 
which he ho^d to be able clearly to prove. This court, he 
said, derives its jurisdiction from his majesty's commissioners 
ef oyer and terminer and gaol delivery, and is not an emana- 
tion from the court of king's bench, nor any otherwise de- 
pendent thereon. He observed that the writ which had been 
read, was founded upon two statutes passed in Ireland, the 1 1 
and 12 Geo. III. c. 34. and 21 and 22 Geo. III.c. 51. These 
acts showed that by the common law, as it stood before' they 
were enacted, this indictment could nqt have been remanded 
at all, but the prisdn^r must have been tried in the court of 
king's bench. But by those statutes* the court was empow- 
ered to remand vrhat ?-— not the plea, if any plea was put in~ 
not the other proceeding which might have been had in the 
court of king's bench, but only the prisoner and his indict- 
ment; such were the words of the statute; and what proved 
demonstratively that the legislature did not intend to give the 
court of king's bench authority to send down any of the pro- 
ceedings had before them, was the coocluding paragraph of 

the statute, vrhich directed that such, indictments should be 
Vol.. IT. o 
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fyroceeded on ^< in such manner its should have been done if tbe^ 
said prisoners, or their indictments, had never been brought in- 
*othe said court of king's bench," Now, if Mr. Tandy had not 
been brought up by the certiorari^ nothing could be remand- 
ed by the court of king's bench but what had been previously 
removed into it : and what was that ? the indictment, and the 
indictment alone. With respect to the words lised in the writ, 
<* all matters touching the same," Mr. Schoales contended, 
that these words were not found in, nor weie they authorized 
by the statutes which created the writ, and were therefore to , 
be considered as mere surplusage. 

The court, after hearing the Right Hon. the Attorney-Ge- 
neral (John Stuart) in reply, refused the motion. Their lord- 
ships were of opinion that the arguments in support of it 
could only prove that the court of king's bench was wrong in 
sending down the proceedings had thereon; but as the court 
had sent these proceedings down, and it appeared from thence 
to their lordships that the prisoners had pleaded to the in' 
dictment, they thought themselves bound to take notice of 
that plea^ and to refuse the motion. 

Mr. Rplleston then moved ^' that the prisoner be permitted 
^to withdraw his plea, put it in the court of king's bench, and 
to plead de novo." He observed, that this was an application 
to the discretion of the court; but that he would show, from 
decided authorities, in England as well as in Ireland, that it 
was a motion uniformly complied with in similar circumstances. 
He then cited the case of The King v. The Dean of St. Asaph, 
where the indictment having been removed by certiorarij the 
prisoner pleaded de novo in the court of king's bench. So in the 
case of The King v. Agolet, and The King v. Ward, which 
cases, he said, were noticed in a celebrated case in this coun- 
try, the case of Mr. Keen, who was indicted and convicted^ 
some years ago, for murder. 

Mr. Schoales followed, and, in addition to the cases cited 
by his leai^ned colleague, referred the court to authorities ia. 
Carthew, p. 6. The King v. Baker, and The Kiiig v. Carpenter^ 
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in 4 Viner's Abridgment, in both which cases the prisoner 
had been allowed to plead de novo. He said, there was ft 
circumstance in this case in favour of the application, which 
, he did not find in any of the other cases, and which he hoped 
would decide the court in the exercise of it^ discretiofi; it 
was this : — that at the time the present indictment was found 
against the prisoner, at the assises of Lifford, he was a pri- 
soner in the gaol of Kilmainham, and had, of course, no op- 
portunity of knowing whether the bill of itidictment had been 
found against him in a legal and regular manner, or whether 
there might not have been some proceedings that were tnfor* 
mal, and of which he would have had a right to avail himself 
if he had been informed of them. 

Mr. Justice' Chamberlaine said he would be sorry any in- 
formation would be sent abroad, that the prii^oner had not 
,had every advantage which by law he was entitled- to. 

Mr. Schoales (after a few minutes' conversation with Mr. 
Tandy, who was placed immediately behind his counsel) de* 
sired leave to say, lest, from a misunderstanding of the ob- 
ject of his argument, any such idea should arise amongst the 
numerous audience, as that which the court had hinted at, 
that he had instructions from his client to say, and wished 
also for himself and for the gentlemen concerned with him, 
to say, that no insinuation was intended; that, on the (iontrary^, 
he had himself an opportunity of knowing, and his client waji 
fiilly sensible, that throughout the whole, prosecution, lie had 
experienced from the Right Hon. Gentleman who conducted 
it, every indulgence which his situation admitted, and every 
attention which politeness or humanity could suggest. 

Mr. Attorney-General said, that, in affording to the prisoner 
every indulgence which was consistent with his unfortunate 
situation, he was guided not more by inclination than by duty; 
a duty which he felt he owed to every person whose, prosecu- 
tion he was obliged to conduct, be ^hls situation in society 
high or low, and which, he trusted, he would never forget 
He then argued upon the motion, that some ground . should 
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hAve been teid beyond mere allegation, in order to induce, 
the court to exercise its discretion in the prisoner's favour. 

The court said, that if it appeared to them that any sub- 
stantial advanUge could be deiived to the prisoner from their 
granting this motion, they would comply with it; but none 
such had been pointed out to them; and, therefore, they felt 
themselves bound not to retard the course of justice by com- 
plying with it. 

The priscHier's counsel then stated, that they had affidavits 
of the want of a material witness, on which they moved to 
put oif the trial to the next assises. Three affidavits were 
teadi but they not containing matter sufficient enough to sa- 
tisfy the court, this motion was also refused. 

The sheriff was then directed to return a jury; and, while 
the panel was calling over, Mr. Tandy held a short confer- 
ence with his counsel, and with his son, James Tandy, and 
another gentleman, a near relation, who attended him at the 
bar during the whole proceedings. 

Mr. Tandy then expressed a desire to be heard, and 
silence having been commanded, he spoke nearly as foUowsj 
in a manner at once firm and respectful. 
** My lords, 

^ It is not my intention' to give any further trouble to your 
lordships, on this occasion; I am sorry your lordships have 
bad so much. I am happy in having an opportunity of return- 
ing my acknowledgments to the Attorney-General through- 
out this proceeding; in the discharge of tbe duties of his 
office, he has never forgotten the feelings of a man. 

*^ My lords, I have read the copy of the indictment with 
which I was served in the gaol of Kilmainham; 1 admit 
that the fiacts contained in it are true, and have no doubt can 
be proved : why then should I put your lordships and the 
court to the trouble of going through the form of a trial ? 
of course^ I desire to plead guilty to the indictment." 



TANDY'S TRTAL. 



$9 



Mt*. Justice Chamberl<iine) after « short paittsei tddresseji* 
Mr. Tandy) as follows t 
<^ Prisoner at the bar, 

'^ It is the duty of the court to apprise you of the eonae* 
quence of the application which you have made x by pleading 
guilly, you must consider your life as forfeit: you have had 
able men assigned you as counsel ; confer with them^ and 
weigh this matter Well before you determine* 

Mr. Tandy immediately repliedf 

<< My lords, I had mentioned my design to my counseli 
before I made my application to your lordships ; 1 know thef 
are men of integrity and ability, and 1 am obliged to them 
for their exertions. What they could do they have done ; 
but I feel it would be unable for 'the highest talents on 
earth to prevent the facts with which I am charged frbm- 
being proved, and my love >of truth will not allow me now 
to persevere in that which 1 know to be a falsehood. My 
lords, I am fully apprized of the nature of that awful sen- 
tence which must be pronounced against me ; but I confide 
in the justice of my cause, and trust I shall meet my fate 
with the fortitude of a man !" 

The indictment was then read at length, and the pri« 
soner having pleaded guilty, Mr. Justice Chamberlaine, af- 
ter a sllbrt but affecting address, pronounced the sentence of 
the law. 

Mr. Tandy was condemned to die, but, to the astonishment 
of the public, he was not executed, and was respited from 
week to week. This requires some explanation. The me- 
morable battle of Marengo had changed, in one day, the po- 
litical system of Europe, and Bonaparte became the principal 
figure on that interesting stage. By what may be gathered 
from Mr. Curran's speech, and what every reader of news- 
papers may recollect, the manner in which Mr. Tandy was 
arrested at Hamburgh must be well known. The whole 
world exclaimed at the late infraction of neutral territory in 
the seizure of the unfortunate Duke d^Enghien. But part 
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of the world is inclined to forget that the Eng^lish ministry 
had set a previous example in the violent and illegal seizure 
of Mr. Tandsy, merely for the pleasure of hanging him — and 
hanged he would have been but for the powerful interfe- 
rence of the chief consul,* who threatened to retaliate in 
case of execution. The English ministers were in a most 
perplexing quandary, and now wished most earnestly that 
they never had seized him. ' They shifted and covered the 
thing as well as they could. One day they told Mr. Tandy , 
that he would be hanged immediately — the next that he was 
to be transported to Botany Bay. At length he was inform- 
ed (negotiations for peace being in great forwardness) 
^ that he had permission to reside in any part of the world 
he pleased, except in his majesty's dominions;'* and it was 
requested that Mr. Tand3r's friends might not make any pub- 
lic exultation in delicacy to Lord Hardwicke ! He was ta- 
ken by night from LifFord, and conveyed through the most 
unfrequented roads to Wicklow, where he was embarked 
for France, and where he arrived in safety, on the 14th 
of March, 1802. After a very busy political life of 72 years, 
he died quietly in his bed at Bordeaux, and was buried with 
military honours. 

* Besides the delivery of Mr. Tandy from d^th, the chief consul — let us 
do him jastioe— 'redeeiiied M. la Fayette and his fiunily from the dnngeons 
of Austria-, a transaction which will reflect eternal infiimy on the combined 
kings and their infiunous agents. 
1 



THE TRIAL 



OF JAMES o'BRI£Ny VOR WILFUX MUEDBm. 



COMMISSION COURT, , 

HELD before Lord Yelverton and Mr. Justice Day, came 
on the trial of James O'Brien, for the wilful murder of John 
Hoey.* 

Mr. Cc&RAN, counsel for the prosecution, stated the case. 
He observed, it was not the ordinary custom for the gentle- 
men of the bar, when prosecuting a man iii a case that turn- 
ed upon the question of life and death, to press many obser- 
vations either on the court or the jury, in order to make any 
unfair lodgment on the minds of the jury, in order, if it vfis 
possible, to excite any anticipated sentiment unfavourable to 
the prisoner. He would be the more cautious in any obser- 
vation he should make, because, on matter of fact, the pri* 
soner had not the same privilege the prosecutor had ; and be- 
cause the wisdom and humanity o^ the law has established, 
that, with respect to a prisoner on the trial of his life, the 
evidence of criminality must be so plain and clear, as that 
no argument or evidence produced by the defendant could 
by possibility shake it ; but the humanity of the law has 
also given to the prisoner a great advantage indeed, and 
that was the solemn and awful duty that was imposed upon 

* We insert this trial merely to show the niiserahle fate of an informer. 
Most of these wretched men have disappeared, or are gone to foreign ooan- 
tries, wandering under borrowed names. 
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the judges, not to be his advocate, but certainly to be his 
counsel. 

The prisoner at the bar stood indicted for the wilful and 
deliberate murder of a fellow creature, which, by the laws of 
•11 countries, and the ordinances of every nation, barbarous or 
civilized, has this positive and recorded principle, that, 
^< whoever shall shed man's blood, by man shall his blood be 
shed,'* When God gave life to man, he imposed it as a duty 
on him to protect that life he intrusted him with, until it 
was the will of him that gave it to take it away ; and society, 
when it instituted the severe law of capital punishment on 
the head of the deliberate and wilful murderer, did only 
carry the commands of God into effect, through the medium 
of the municipal law. 

It would be necessary for thfe jury to carry in their minds, 
that though it is found necessary to remove the murderer 
from the earth, yet every man that lifted his hand against his 
fellow man, even though life should be terminated by the 
blow, is not called murderer by the law, nor does the law con- 
sider him as such; for, as. the most enlightened and humane 
judge that ever wrote or thought upon the subject (Judge 
Foster) has declared, it might be attended with a depra- 
vity bent on mischief. To bring a man within the meaning 
of the law, it must be the cool and deliberate taking away 
the life of a fellow creature, attended by such circumstances^ 
as take away from the murderer all plea of self-defence — be* 
cause the law does allow that sort of proof for a prisoner, 
and does lean towards the infirmity and frailty of human na- 
ture. The jury ought to recollect that the prisoner was but 
a man— they ought to recollect that themselves were but 
men— ^md the judges would recollect that they were but 
men, sitting in judgment on their fellow man. 

Mr. Curran then said, it would not be necessary minute- 
ly to state the evidence intended to be produced, but merely so 
much as would enable the jury to understand the nature of 
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the ciuie ; it would» therefi^re, be necessary for him to depajt. 
Irom the general rulC) and make a few observations. 

The preseBit trial was considered abjroad a 3 of some exr 
pectation. He veiy well knew, that wheaer^r a jiidiciai 
inquiry became Ihe topic of public and general conversation! 
that every conversation was in itself a litde trial of the f^ct. 
The voice of public fame, the £Msest witness that ever wa^ 
fiwom or unsworn, is always ready to bear testimony to the 
prejudice of an individual; the mind becomes heated, and it 
can scarcely be expected, ev^ In a jui7«j»Qx, to find a cool^ 
and reflecting, ^and umnterested mind. There ^e two trihimals 
to which every man must |)e amenable-H^'Ooe <a municipal 
tribunal, the other the great, and general, and des^tic trt- 
bunal of public reputation. * If the jury ,bM any reason to 
suppose that any man that came before them had been al- 
ready tried, by public fame, and condemned, he ^gged- to 
remind the jury of ihe solemn dutjr that justice Http^sed.oti 
them, to turA their eyes aw^ from the recoU^ction that any 
sentence of that sort of condei^nation had been proncitinced 
by the voice ;of pubiic.rejputation 1 a^ if they thought that Ms 
character had sunk under such a sc^t^ncie^: h&wouMtsemindl 
the jury, that the. infamy of su<;h^;>c^ndeiMlili9n wasfenoiigh^ 
without their taking it into their conslderaition;' it iwa»)the 
4»ty of the jury to.leave the decrees of that eourt k^public re* 
putation to be executed by its own authority^ for thfey had no 
right to pass sentence of condemnation on any t]aan) <|ecaiise 
that prejudging court might have passed sentence > oir^hia 
character ; they ought to reject, that the evidence given 
before that court was uDsworA, that there was no depositioh 
of any witnesses upon oath, and, therefore, they were bound io 
consider the evidence before them naked and simple, as if 
they had never heard the name of the man they were to try^ 
and the sentence of cot^emnation that public fame had pro- 
nounced on his character. There was. but one point of .view 
in which public character ought to be taken, -and that wsis, if 
there was dojubt : in such a case, general good character 
Vo^.n. H 
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ought to have great weight, and go towards the acquittal of 
the accused ; but, should it so happen^ that general bad cha- 
racter should be thrown into the scale, it ought not to have 
one twentieth part of the weight that good character should 
Have. 

The jury, he was satisfied, would deliberately and cautious- 
ly weigh the evidence to be produced ; ^and they would 
b€ perfectly satisfied in their minds of the guilt of the pri- 
f&oher, and they must feel an Irresistible and coercive force 
{icting on them from the weight of the evidence, before, by 
their verdict, they pronounce that melancholy sentence that 
f^Qiyld remove a «nurderer fromj the fkce of the earth. 

P:vID:ENCK AGAINST THE PRISONER. 

Mrs. Anne Hoey swore that the deceased washer husband— 
that previously to the unfortunate affair in question, he was in a 
Very bad state of health, being confined to the. house, taking 
TXiedioines, and subject to a variety of complaints whereby he be- 
came very weak ; and th^ witness particularly deposed that 
he was rendered almost blind, and had- been obliged, shortly 
before he waff killed,' to have five blisters on him, and an 
issne in his arm-Jthat ' he walked on the evening above 
stated, to take the air, after which the witness never beheH 
him, untU'she saw him dead in Madam Stephen'l hospital. 

Surgeon CoUes is resident surgeon at Stephen's hospital 
le^hQt deposed that the body of the deceased, having bjen taken 
on th^ evening afore said to his hospital, he did, on the following 
jdt^y,- surgically examine it, in order to discover what were 
tie wounds, and found that the man had received a stab 
with some two-edged weapon. In the left side— the woun^ 
yent five inches into the body and penetrated the heart. 

A- Downey was in the field on the evening of the 4th 
May, 1798 — saw the deceased standing near the wall of the 
ffejd, peaceably and qiiietly, detached from a great number 
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ttf persotoft pla3/^g at foot-ball and wrestling— .heard a pfy (^f^ 
A^rp is p*Brien the informer y* and saw thd prisoner and 
two invalids come over the wail; upon which Jhe mob in th* 
field immediatsljr ran away^^that as soon as the prisoner gOf 
into the iield) he ran .at the deceased and gave him a kidk 
and a bloWf-t*that the deceased retreated sideways, and whilst 
retreating, the witness saw the prisoned take a dagger froitl 
under his .coat, with which he stabbed the. deceased^ wha 
instantly feji-^that the. prisoner imnoediately ^an away a &W 

} pacqs, and then returned and raised the hand of the deceaa« 

ed, which, when he let go, fell to the ground; that he then 
examined the deceased's coat where the wound i^as^ and im^ 
mediately ran off— >that the deceaned did not in any mannef 
assault or rsdse his hand against the prisoner ; he might have 
said something lo him without the witness ixearing it, but her 
could not do any thing without the witness seeing it— thd 
deceased was by no means one of the crowd that was play« 
uig, but seemed merely a spectator, and in a y^ry sickly 
state of body. 

Lawrence Beaghan (Corroborated minutely the examinaliim 
of the witness Downey. He was cross-examined by Mn 
Greene, and acknoirledged that the crowd was very greats 

> upwards of a thousand persons. 

Exculpatory evidence was produced In faroiir of the pri9on<* 
er^ to show, that as the assembly of the people was supposed 
to be of a seditious nature, Alderman Mandera and Majoi' 
Sirr posted soldiejrs^at the entrance of the field to arrest sq»> 

! pected persons, and that two ivere taken into custody* It 

was also endeavoured to be shown, that O'Brien was occa^ 

tonally deranged— to corroborate which, two invalid soldiera 

were examined. 

Mr. M^Nally, as counsel for the prosecution^ Recalled the 

I witness Downey, in order to invalidate the evidence of the 

! two invalid soldiers. The witness positively swore that the 

deceased, after he was assaulted by the prisoner, was in the 
act of retreating as fast as in all appearance he €oiild> ^hen 

* See FiivBey's Trhii 
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the prisoner stabbed him. He, the witness, on locking bluski 
and seeing the xnan fall, was proceeding to Feturn and take 
him from the ground, but one of the invalid soldiers refused 
to let him approach for some time* The witness said, ^ the 
man is murdered !''— ^< If he is murdered (said the in*- 
y^lid soldier,) it was net we, but the moui in coloured clothes 
that murdered him/* ^ 

' The evidence being closed on both sid^s, the Hon. Justice 
Day proceeded to charge the jury. The learned judge strict* 
ly recapitulated the endence, dwelt with force and prfedsion 
on the leading circumstances of the case, and then ably laid 
down the points of law. 

It was his duty to tell the gentlemen of the jury, that any 
provocation that could be given by an unarmed person on 
the occasion, could not justify the prisoner to take away his 
life. Such was the law that made allowance for human frail* 
ty, were' even the evidence of the invalid admitted, between 
which, andthe evidence of Downey and Beaghan, there ap- 
peared a contradiction, on which, the only difficult^ of deci- 
sion, respecting the fact, hinged. If Downey's deposition 
gained full credit, the prisoner's case must be considered 
intended with inhuman aggravation, as liiereby it appeared 
the unfortunate man was kiile^ in retreating;. Where thus 
the evidence on both sides was at an issue, the learned judge, 
aCter duly conuncinting on the circumstances and contra* 
distinguished clashing testimony, recommended to the jury 
to give each whatever weight in their consciences, on serioua 
inquiry, it could be found to- deserve— and it might be, at the 
same time, not improper to reEect, that the prisoner, from 
the nature of his employment, became much, obnoxidus. If 
public odium influenced any attack on him in the unfortunate 
affray, the-^jury would do well to investigate how far, and if 
they conceived his case deserving any consideration on that 
ground, they were bound, no doubt, to give it — but his lord- 
ship h^e again took the law distinction, that such provoca* 
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tioD^ were it givent could not be received as a plea to set off 
the prisoner's crime. \ ' 

The jury, witboat < lei&ving the box, (bund the prisoner^ 
Guilty. ^ 

On which Mr; Justice Day, with impressive and pathetic 
solemnity, passed sentehce of, death on the culprit. The 
learned justice observed, on th^ awful occasion, that if mutw 
der admitted of aggravation) the felon's crime, which had' 
been clearly estsiblished in evi^cJnce to the full satis&ction of 
the court and jury> was aggravated with the most unprovoked, 
wanton and savage cruelty ; he murdered an inoffensive, in> 
firm, and defenceless man ; a man with whom it is probable 
he had no previous faitercotrrse, and, in consequence, against 
whom he eould .harbour no particular malice-- -but it wa» 
therefore substantiated that he cherished malice prepense 
against mankind in general, whence he became a member 
unfit for society, for .wlK^^teke he must be made an igno- 
minious, a disgracipful sa^Tl(ice ! — ^his fate was inevitable ! 
The law gave him but forty-eight hours before his being 
called to answer for his crimes at an Eternal Bar, where the 
deepest previous penitence alone could operate as atone- 
ment, and where, therefore, the learned judge hoped, he 
would endeavour, by using every intermediate moment in^ 
eontrition and devotion, to prepare himself to appear in the 
presence of the Searcher of Hearts. 

The learned justice then sentenced him to be executed on 
Monday next, and ordered his body to be delivered to the 
sheriffs of the city, for dissection in Surgeons' Hall. 



On Monday James O'Brien, pursuant to his sentence, was 
executed in front of the new prison. Green-street. The con- 
eoui'&e of spectators attracted by the awful scene, was such 
as we never before witnessed on a like occasion, not only in 
point of numbers, but in point of conduct; public execration 
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could scarcely be carried farther in Us expression, and the 
most senseless and abandoned creature that mi^ed in the re« 
ioicing crowd, must have drawn some instruction from the 
scene before him, and involuntarily have prayed the Almighty 
<' that his latter end should not be like unto that of this man." 
The body was literally torn to pieces by the mob before it 
l^eached Surgeons' Hall I . 

' HU crime was great, and his punishment just-t-bujt although 
It may have been the tribute of abhorrence which nature be- 
stows on the foul deed of the murderer, yet we could have 
wished that there had been lesia joy expressed on the occa- 
sion. No doubt the public exultation was just, and it was 
fitting that such a wretch should not be among men— but al" 
though just, it shocks the civilized mind to see a multitude 
of human beings raise a cry of delight at the death of a fel- 
low creature, and posthumous hatred or vengeance are not 
reconcilable to morality or religion. This, however, though 
shocking, is instructive,, and not without its beneficial influence 
on the state of society ; there are men who can brave the 
pangs of death and those of living shame, biit cannot bear 
that their laist moments, though ignominious, should elicit 
from the breast of a' fellow creature no spark of pity— -who 
cannot bear the idea of a community rejoicing in their death, 
and finding no monument but the public odium— *no epitaph 
but the public curse. On such minds the scene of Monday 
must have had considerable influence; and thus, though 
frightful and disgusting, must have been useful. It will 
teach them, even without looking forward to Divine Justice^ 
that within this earthly pale, death is not the end of punish- 
ment, and although privation of life ihay satisfy the sentence 
of the law, the sentence of public feeling and opinion heaps 
execration on his unburied corpse, and follows him from the 
gallows to the gibbets-attends him even beneath the sur- 
geon's knife ! 

6 
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^rOHir HEVET AGAINST CHARLES H. SIRR, ON AN ACTION 
FOR AN ASSAULT ANP FALSE IMPRISONMjEN'^* 



Monday,^ 17th "Mat, 1802. 

MR. CURRAK istated the case for the plaintifF. He began 
by telling the jury , fChnras the most ^extraordinary action be 
had ever met with. It must have proceeded from the most un* 
exampled infj^d^nee in the plaintiff, if he has btought it wan* 
tofily, or the most ' unparalleled miscreancy in the defendant, 
if it shall appear supported %y proof* * And the event must 
stamp the most coiidign and indelible disgrace on the guilty 
defendant, unless in unworthy verdict should shift the scan- 
dal upon iaivbther quarter.' ' Qti the rec<5rd, the action, hb said, 
appeared short and' simple; it was an action of trespass vi et 
armu^ for an assault, battery, and false imprisonment. But 
the &cts ^hat:led >to it, that explain its nature tnd its enor- 
mity, and, of courser that should measure the damages, were 
neither short not fiUnpIe<^the novelty of them might surprise^ 
the atrocity mubt shock their feelings, if they had feelings to 
be shocked— rbiit, bftlsaid, he did not mean to address himself 
to any t^ their proud feelings of liberty; The season for that 
Iras past. - I . 

There was indeed, he 'said, a tim^ when, in addressing a 
jiuy upon very inlerior violations of human rights, he had 
felt his bosot^ gloW) and swell with the noble and elevating 
consciousness of being a free man, speaking to free menj and 
in a free country ;. where^ if he was ^ot able to comQiunicate 
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the generous flame to their boBoms, he was at least not so 
cold as not to catch it from them* But that was a sympathy 
which he was not now so foolish either to affect to inspire, 
or participate. He would hot insult them by the bitter 
mockery of such an affectation ; buried as they were, he did 
not wish to conjure up the shades of departed freedom to 
flutter round their tomb, to haunt or to reproach them. 
Where freedom is no more, it is a mischievous profanation 
to use her language; because it tends to deceive the man 
who is no longer free, upon the most important of all points ; 
that is, the nature of the situation to which he is reduced; 
and to make him confound the licentiousness of words, with 
the real possession of freedom. He meant not, therefore, he 

m 

said,, to call for a haughty verdict^ that might MinUe the &i- 
solence of oppression^ or assert the fancied rights. of indepen- 
dence. Farfifomit; he only ctaked for subh. a verdict mt 
might make some reparation for UiO' most extreiiKe ajid un« 
merited suflering, aqd might alBO tend to^some probable uiitt^ 
gation of the public and general destiiry. , : 

For this purpose, he said, he must carry bsiqk. their atten* 
tion to the melancholy period of .1798. It w^: at that sad 
crisis that: the defendant, from an obscure individual^ started 
into notice jkud consequence. It is in the' hot*i)odi of public 
calamity, that such portentous and inauspicious products an^ 
at^celerated ^trithout being matured. .From beiiig a town 
major, a name scarcely legible in the list .trf public 6ocum» 
brances, he became at once invested with aU the real powers 
of the most absolute i&uthority. The lifeattd the liberty of 
every man seemed to be.givfen up .to hii disposal. With 
tbjs 5'en^/fman'« extraordinary elevatidnr began the story oC 
the sufferings and ruin of the plaintiff. It seems, a man of 
the name of M*Guire, wa&proseputed for . some offence aglilAst 
the state. Mr. Hevey, the plaintiff,. by accldfSat, wasin.ctmrt^iie 
was then a ci^2xn of;wealtJiand;cre<Ut, ft'brpwtir in thefirst.lihet 
of that busines«5 Unfortunately for him, Ifc had heretofore 
employed.^l)S jyitness .for the prosecution,, and found liim a 
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i(i»r6if inftfiumft cHaT^ter^-^onfortanatelf for himself, he men** 
ttoned this cirieumstatice iti court. The counsel for the prisoner 
Inaisted oH his being sworn; he was so. The jur3r were con- 
tinced that no credit wai due to the witness for the crown; 
And the prisoner was accordingly acquitted In a day or two 
after, Major Sirr met the plaintifT in the street, asked how 
be dared to interfere in ^> business, and swore by God *^ he 
would teach him how to meddle with' hU people. 

Gentlemeni said Mr. Curran, there are two sorts of pr<»- 
phets, one that derives its source from real or fan<:ied inspi- 
fation, and who are sometimes mistaken. But there is ano^ 
tber class who prophecy what they are determined to bring 
aft)Ottt themselv«b« Of this second, and by far the most 
•uthentie class, was the inajor; for Heaven, you see, Hfts do 
monopoly of prediction. On the following evening, poor 
Hevey was dogged in the dark into some lonely alle^; there 
he was seized, he iiiiew not by wham, nor by what autliority 
*— .aDd becamef in a moment, to himself, to bis femily and his 
friends, as if he had never been. He was carried away in^ 
equal ignorance of his crirne, and of his destiny ; whether to 
be toHured, or hanged, or transported. His crime he soon 
learned ; it was the treason which he had committed agsdnsir 
the majesty <^ Major Sirr J He was immediatefy conducted 
to a new place of imprisonment in th^ castle yard, called tht 
provost. Of this mansion of misery, of which you hav^ 
since heard so much, Major Sandya was, and I believe |r^t is, 
the keeper ; a gentleman of whom I know how dangerous 
it is to speak, and of whom every prudent man ^iH think and 
talk with all due reverence. He seemed a tv^in star of the de« 
fendant^-equal in honour and confidenc:e, equal also (for who 
could be superior ?) in probity and humanity. To this gen« 
tleman was my client consigned^ and in his custody he re- 
mained about seven weeks, unthought of by the world, as if 
he had never existed. The oblivion of the buried is as pro<% 
found as the oblivion of the dead ; his family may have 
mourned his absence^, or his probable death, but why shbul4 
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I mention sO paltry a circumsunce ? Tbe lears or the mi^ 
rows of the wretched give no interruption to the. general 
progress of things. The sun rose and the sun iset^ just as'-k 
did before^-^he business of the govern men ty the .business of 
the castle, of the feast or of the torture, went on with their 
usual exactness, and tranquillity. 

At length Mr. Hevey was discovered atnong the sweeping^ 
of the prison, and was at last to be disposed of. Me ^om 
honoured with the fieraonal notice of Major Sandys ! "He- 
vey," says the ni^jor, ^< I have seen yoft ride a smart sort of 
a mare ; • you can't use her here ; you had better give^ me aa 
ofder ibr her.'' The pl^aintiff, you may well suppose, by this 
time, had' a tolerable, idea of his situation; he thought he 
might have much to fear from a refusal, and. something t# 
hope from a compliance; at all Events he saw it would.be a 
means %f apprizing his family that he was not dead. He in** 
stantly gave the order required. The major graciously ac* 
c^pted it^ saying, '^ your courtesy will not cost you much ; 
you are to be sent down to-morrow to Kilkenny to be tried 
for your life ; you will most certainly be hanged ; and . you 
can scarcely think that your journey to the other world will 
]be performed on horseback." The humane and honourable 
major. was equally a prophet witjb his compeer. The plain- 
tiff on the next day took leave of his prison, as he supposed 
^r the last time, and. was sent under a guard to Kilkenny y 
theK^the head-quarters of Sir Charles Asgiil,* there to be 
tried Sy^x^court-martial for such crimes as might chance te 
be alleged a^inst him. 

In any other^untry, the scene that took place on that oc* 
^asion might excitd^^o little horror and astonishment; but 
with us, these sensati^ are extinguished. by constant repe- 
tition. I am instructed, th^t a proclamation was sent forth, 
offering a reward to any man, w^o would come forward and 

* The same personage who onoe made a figdve in this oountiy. If we be- 
lieve the mefancholy history of the Irish rebettion, the^ mercy that urat 
^own to him in America he did not show to others la Ireland. 
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ffite aiiy eyidence against the traitor Hevey. An iinha^pf 
wretch who twtl been 'ahortly beibre condemned to die, and 
wa» then lying ready- fot execution, was allured by the pro- 
fk)saL His integrity was not firm enough ^to hesitate long 
between the alternative propped; pardon, favour, said re* 
iward, with'perjury on orte side, the rope and the gibbet on 
other. His loyalty - decided the question against his- soul. 
He was examined, ancl'Hcvey was appointed, by the sentmic:® 
df a mldj and, no doubt, enlightened c,ottrt'martial, to take the 
place of the witness, and succeed to the* vacant halter. 

Hevey, you may suppose, now thougl^t his labours at an 
end, but he was mistaken; his hour was not yet come. You^ 
gjintlenten, or you, my lord, are probably accounting for his 
escape, by the fortunate recollection of some early circum- 
stances, that might have smote upon the sensibility of Sir 
Charles Asgill, ahd made him believe that he was in debt 
to Providence for the life of one innocent, though' a convicted 
victim. But it was not so; his escape was pupely accidental. 
The proceedings upon his trial bappened to meet the eye of 
Lord Comwallis. The freaks of fortune are not always 
cruel — in the bitterness of her jocularity, you see she can 
adorn the miscreancy of the slave in the trappings of power, 
and rank, and wealth. But her playfulness is not always in- 
huthan; she will sometimes, in her gambols, fling oil upon 
the wounds of the sufferer; she will sometimes save the cap- 
4ve from the dungeon and the grave, were it only, that she 
might afterwards reconsign him to his destiny, by the repri- 
sal of capricious cruelty upon fantastic commiseration. • Lord 
Comwallis read the transmiss of Hevey's condemnation ; his 
heart recoiled from the detail of stupidity and barbarity. 
He dashed his pen across the odious record, and ordered 
^at Hevey should be forthwith liberated? I cannot but high- 
ly honour him for his conduct in this instance; 4ior, when I 
recollect his peculiar situation at that disastrous period^ 
can I much blame him for not having acted towards that 
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court with that vigour and indiguatbn^ whkh h* kt» mM> 
ahown with Respect to thoae abominat4e jurisdictiooft. 

tievey was now a man again; h^; shook the dusi off his 
Ceet againHt his prison gate; his heart heat the response l# 
the anticipated embraces of his (amilf and his friendS} and hf 
returned to Dublin. . On his arrival here, one of the first per- 
sons he met was his old /nVncf, Major Sandys. Jn the eye 
of poor Hevey, justice and humanity bad shorn tfaf mqfor of 
his beams; he no louger regarded him with respect or terror* 
He demanded his mare; observing^ tliough he ^ might have 
travelled to heaven on footy he thought it more comfortable 
to perform his earthly joiirneys on horseback. ^ Ungrateful 
viliaini (said the majoi%) ia thia the gratitude you show to pp 
and to idf majesty J'j* our clemency to you ? You shan't get poa^ 
aessiot) of the beast, which you have forfeited by your treasoUi 
nor can 1 suppose that a noble animal that had been h^t 
ftouredwith conveying the weight of duty and allegiance, could 
condescend to load her loyal loins with the vile burden of a 
convicted ti-^tor.*' As to the major ^ (said Mr, Currait,) I 
am not sdrpifised that he spoke and acted as he did. He was* 
no doubt, astonished at the impudence and novelty of call* 
ing the privileges of official plunder into question. Har« 
idened by the numberless instances of unpunished acquis!* 
tion, he bad erected the frequency of impunity into a warrant 
•of spoil and rapine. One of these instances, I feel, I am now 
hrii ging to the memory of your lordship. 

A learned and respected brother barrister Ijad a silver cup; 
the major heard, that for many years it had borne an inscrip* 
tion of " Ekin go BHAGH,*' which mean^, " Ireland fur ever J* 
The major considered this perseverance in guilt for such a 
length of years as. a forfeiture of the delinquent vessel. My 
poor friend was, therefore, robbed of his ci^p; but, upoft 
writing to the then Attorney-General, that excellent officer 
felt the outrage, as it was his nature to feel every thing that 
was. barbarous or base, and the major's loyal sideboard was 
condemned to the grief of restitution. And here (said Mn 
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Cunan) l«t me say, in vfxf own d^foocci that this in the ooif 
occasion upon which I hav^-mtotio^ed this, circumstanee 
with the ieaat afipearance of ^htnest. I huve told the. story 
in a way that it would not become me to teii it here. 1 have tol4 
it in the ^irit of those feelings, which were excited at seeing 
that one n^ couid he sober and humane at a crisis when so 
many thousands were drunk ^nd barbarous* . And probably 
my statement ^ras not stin^d by the recollection thut i hekl 
that person in pecuiiar respect and regard. But little does 
it signify whether acts of moderation and humanity are bla<> 
zoned by gratitude>by flattery, or by friendship; they qji^ re-*, 
eorded in the heart from which they sprung; and in the hoar 
of adverse vicissitnde^ if it shpuid ever ceinw, sweet is the 
gdour of Uai'eir memory, and pribcious is the balm of their con-> 
aolation* But to reiurn<-^ 

Hevey brought an action for his mare* The major net 
choosing* to come into court and thereby surest the pro* 
behle success of a thousand aotionsi restore^ the property, 
mi paid the costs of suit) to the attorney of Mr. Hevey. It. 
may» perhaps^ strike you, my lord^ (said Mr. Curran,) as if 1 
was stating what was irrelevant to the action. It is material- 
ly pertinent; I am stating a system of cooicerted vengeance 
and oppression. These two men acted in concert— they 
were Archer and Aimwell. You master at Litchfield, and 
I at Coventry. You plunderer in the gaol, and I tyrant in the 
street; and, in our respective stations, we will cuopemte in 
the common cause of robbery and vengeance. And I, state 
this, because I see Ma|or Sandys in court— 4ind because 
I feel I can prove the fact beyond the possibility of denial. 
If he does not dare to appear, so called upon as I have call- 
ed Aipon him, I prove it by his not daring to appear. If he does 
venture to come foryvard, I will prove it by his own oath; or^ 
if he ventures to deny a syllable that I have stated, I will 
prove it by irrefragable evidence of record, that his dei^al is 
&lse and perjured. 

Thus far, gentlemen, we have traced the plaintiif through 
the strange vicissitudes of barbarous imprisonment, of atro- 
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cious condemnation^ and of accidental deli^nwice. Here 
Mr Curran described th6 feelings of Heyey ami hb famiiyy 
upon his restoration^— >hia difficulties on his return— -his atrug- 
gles against the aspersions on his character—his renewed in* 
dustry-*-his gradual success^-the implacable malice of Sirr 
and Sandys— and, the immediate cause of the present action. 
Three years (says Mr. Curran) had elapsed since the deliver- 
ance of my client— the public atmosphere had cleared— the 
private destiny of Hevey seemed to have brightened— but the 
malice of his enemies had not been appeased. On the 8th 
of September last^ Mr. Hevey was sitting in a public coffee- 
house—Major Sirr was there. Mr. Hevey was informed 
that the major had, at that moment, said, that he (Hevey) 
ought to have been hanged. The plaintiff was fired at the 
charge— he fixed his eye on Sirr, and asked if he had dared 
to say so. Sirr declared that he had, and had said truly. 
Hevey answered, that he was a slanderous scoundrel. At the 
insunt Sirr rushed upon him, and, assisted by three or four 
of his satellites, who had attended him in disguise, secured 
him, and sent him to the castle-guard, desiring . that a re- 
ceipt might be given for ttfe villain. He was sent thither. 
The officer of the guard chanced to be an Englishman, but 
newly arrived in Ireland; he said to the bailiffs^ '^ If this was 
in England, I should think this gentleman entitled to bail; but 
I don't know the laws of this country. However, I think you 
had better loosen those irQns on his wrists, or I think they 
may kill him.'* ^ , 

Major Sirr, the defendant, soon arrived, went into his 
office, and returned with an order which he had written, and 
by virtue of which Mr. Hevey way conveyed to the custody 
of his old friend and gaoler. Major Sandys. Here he was 
flung into a room of about 14 by 13 — ^it was called the Ao«- 
fikal qf the firovoBt. It was occupied by six beds, in which 
were to lie 14 or 15 miserable Wretches, some of them sink- 
ing under contagious diseases. On his first entrance^ the 
light that was admitted by tlie opening of the door, disclosed 
1 
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ti Mm a view of hi$ sad fellow-sufferers, for whose loathsome 
•oci^ty he was, once more, to exchange the cheerful haunts 
of men, the use of open air, and of his own limbs; and where 
be was condemned to expiate the disloyal hatred and con- 
tempt which he had dared to show to the overweening and 
felonious arrogance of slaves in office, and minions in authori- 
ty. Here he passed the first night without bed or food. The 
next morning his humane keeper the major appeared. The 
plaintiff Remanded *^ why he was imprisoned," complained 
of hunger, and asked for the gaol allowance. Major Sandyft 
replied with a torrent of abuse, which he concluded by 
iiig^i Your crime is your insolence to Majoi' Sirr; however, 
he disdains to trample upon you-— f ou may appease him by 
proper and cimtrite .submission; but, unless you do so, you 
shall rot where you are. I tell you this, that if government 
do not protect ««, by God we will not protect titem /—You 
will^ probably, (for I know j^ur insolent and 'ungrateful hare 
^ness,) attempt to get out bf ^kadeas c^rfius; but in that ' 
you will find 70ur$elf mistaken, as such a rascal deserves.'* 
Hevey was insolent enough to issue a habeas corfiusy and 
a return was made uppn it, <^ that Hevey was in custody 
under a warrant from General Craig, on a charge of 
treason/' That this return was a gross falsehood, fabricated 
by Sirr, I am instructed to assert. Let him prove the truth 
of it if he can. The judge before whom this return Vas 
brought, felt that he had no authority to liberate the unhap- 
py prisoner;' and thus, by a most inhuman and audacious lie, 
my client was again remanded to the horrid mansion of pesti- 
lence and famine ! 

Mr. CurrMi proceeded to describe the feelings of Mr. He- 
vey— «>the despair of hia friends— the ruin of his affairs— the 
insolence of Sandys—rhis offer to set him at large, on condi- 
tion of making an abject submission to Sirp— the indignant 
rejection of Flevey— -the supplication of his father and sister, 
rather to submit to an enemy, however base and odious, than 
perish in such a situation— the repugnance of Hevey— the re- 
petition of kind remonstranees, and the final submission to 
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their entreaties— his^signing a submission) dictated by Satidyt, 
and his enlargement from confinement. Thirs (said Mr« Cur- 
ran) was he kicked from his gaol into the common mass of hi« 
fellow slaves, by yielding to the tender entreaties of the kin*- 
dred that loved him, to sign what was, in fact, a release of his 
claim to the common rights of a human creature, by hum- 
bling himself to the brutal arrogance of a pampered slave-— 
But he did suffer the dignity of his nature to bb subdued by 
its kindness — (le has been enlarged, and he has brought the 
present action. 

As to the facts that had been stated, Mr. Curranr said, he 
would make a few observations* It might be said for the de*^ 
fendant, that much of what was stated may not appear in proof* 
He would not have so stated the ca^e, if he had not seen Ma« 
jor Sandys in court; he had, therefore, put the facts against hifil 
in a way which he thought the most likely to rouse him to a 
defence of his own character, if he dared to be examined as 
a witness. He had, he trusted, made him feel that he had no 
way of escaping universal detestation, but by denying those 
charges, if they were false ; and if they were not denied, be* 
ing thus publicly asserted, his entire case was admitted-— hit 
original oppression in the provost was admitted-^his robbery 
of the cup was admitted— his robbery of the mare was admit* 
ted— the lie he so audaciously forged on the habeas corfiut 
was admitted^^the extortion of the infamous apology was ad* 
mitted. Again, 1 challenge this worthy compeer of a worthy 
compeer, to make his election, between proving his guilt by 
his own corporal oath, or by the more credible modesty of his 
silence. / 

And now (said Mr. Curran) I have given you a sketch of 
this extraordinary history. No country, governed by any set* 
tied law, or treated with common humanity, could furnish any 
occurrences of such unparalleled atrocity ; and if the author 
of Caleb Williams, or of the Simple Story, were to reikd the 
tale of this man's sufferings, it might humble the vanity of 
their talents (if they are not too proud to be vain) when they 
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aaw liovv much a more fruitful source of incident could 'be 
feund in the infernal workings of the heart of a malignant 
slave, than in the richest copiousness of the most fertile and 
creative ima^nation. But it is the destiny of Ireland to be 
tiie scene of such horrors, and to be stung by such reptiles, 
to madness and to death. 

And now, said Mr. Curran, I feel a sort of melancholy 
pleasure in getting rid of this odious and nauseous subject* 
It remains to me only to make a few observations as to the 
damages you ought to give, if you believe the. case of the 
plaintiff to be as I have stated. I told you before that nei- 
ther pride nor spirit belonged to oitr situation; I should be 
sorry to inflame you into an apish affectation of the port and 
stature of freedom or independence. But my advice to you is, 
to give the full amount of the damages laid in the declara- 
don, and V\l tell you why I give you that advice: I think no 
damages could be excessive, either as a compensation for the 
injury of the plaintiff, or as a punishment of the savage bar- 
barity of the defendant; but my reasons for giving you this 
advice lie much deeper than such considerations ; they spring 
from a view of our present most forlorn and disastrous situa- 
tion. You are now in the hands of another country ; that 
coimtry has no means of knowing your real condition, except' 
from the information that she may accidentally derive from 
transactions of a public nature. No printer would dare to 
publish the thousand instances of atrocity which we have wit- 
nessed, as hideous as the present, nor' any one of them, un- 
leiss he did it in some sort of confidence, that he could scarcely 
be made a public sacrifice by brutal force, for publishing 
what was openly- proved in a court of justice. Mr. Curran 
here made some pointed observations on the state of a coun- 
try where the freedom of the press is extinguished, and where 
another nation, by whose indolent mercy, or whose instigated 
fury, we may be spared, or sacrificed, can know nothing of 
the extent of our sufferings, or our delinquency, but by casual 
hearsay. 

Vql. U. K 
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. I Icoow, siad he, thlit those philosophers have been abused^ 
vho think that raen are born in a state of war. I confess i * 
go further, and firmiy think they cannot be reclaimed to a 
state of peace. When I see the conduct of man to man^ I 
believe it-— when 1 see the list of offences in every criminal 
code in Europe-— when ' I compare the enormity of their 
crimes, with the still greater enormity of their punishments, 
I retain no doubt upon the subject. But if 1 could hesitate 
as to men in the same community, 1 have no doubt of the in- 
extinguishable malignity that will for ever inflame natioB 
against nation. Well was it said, that ^ a nation has no 
heart ;'* towards each other they are uniformly envious, vin- 
dictive, oppressive, and unjust. What did Spain feel for the 
murders or the robberies of the west ? nothing. And yet at 
that time she prided herself as much as England ever did 
on the elevation of her sentiment, and the refinement of her 
morality. Yet what an odious spectacle did she exhibit? 
Her bosom burning with all the fury of rapine and tyranny; 
her mouth full of the pious praises of the living God, and 
her hands red with the blood of his innocent creatures.* 
When 1 advise you, therefore, to mark your feelings of the 
case before you, don't think I mean that you could make any 
general impression on the morality or tenderness of the 
country whose firofierty we are become. I am not so foolish 
as to hope any such effect; practicable justice and humanity 
are virtues that require laborious acts and mortifying priva- 
tions ; expect not therefore to find them ; appeal not to them. 
But there are principles and feelings substituted in their 
pluce, a stupid preference and admiration of self, an affecta- 
tion of humanity, and a fondness for unmerited praise ; these 

* Mr. Curran might easily have extended his examples to a much greater 
lenglh'^history, alas, is full of. them ! Why overlook the coDtinued 
murders and robberies In the East as well as in the West ? — and we all 
remember the ^horrible hatcheries of Ismail and Praga by the immortal 

IBuwarrow ! 
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you had, for they cest you nothing ; and upon them you niEtf 

produce some effect. When outrages of this kind are held 

lip to the world, as done under the sanction of tt'ieir authori* 

ly, they must become odious to mankind, unless they let fall 

some reprobation on the ininediate instruments and abettors 

of such deeds. An Iiish lord lieutenant will shrmk from the 

imputatioii of countenancing them. England will $ee that it 

in not her interest to encourage an infernal spirit of subaltern 

barbarity, that reduces man to a condition lower thah that of 

the beast of the field. They will be ashamed of employing 

Mch instruments as the present defendant. When the go-> 

vernment of Ireland lately gave up the noted O'Brien to the 

hands of the executioner, I have no little reason to believe 

..tliat tiiey suffered as they deserved on the occasion. I have 

no doubt) l^ut that your verdict of this day, if you act as you 

ought to do, will produce a similar effect. And, as to £^« 

gland, I cannot too often inculcate upon you, 'that she knows 

nothing of our situation. When the torture was the daily 

. and ordinary system of our executive government, it was de- 

nkd in London ^with a profligacy of effrontery equal to the 

barbarity with which it was exhibited la Dublin ; and, if the 

facts that shall appear to-day should be told on the other side 

•( the water, I make no doubt but very near five hundred 

worthy persons wouM be ready to deny their existence upon 

their honour^ or, if necessary, upon their oatha ! 

I cannot also but observe to you (continued Mr. Curran) 
that the real state of one country is more forcibly impressed 
on the attention of another, by a verdict on such a subject as 
this, than it could be by any general description. When 
you endeavour to convey an idea of a number of barbarians^ 
practising a great variety of cruelties' upon an incalculable 
multitude^of sufferers, nothing defined or specific finds its 
way to the heart, nor is any sentiment excited, save that of a 
'general, erratic, unappropriated commiseration. If, for in- 
stance you wished to convey to the mind of an English ma- 
tron the horrors of that direful period, when, in defiance of 
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the remonstrance of the ever to be lamented ABaRCROMBiBV* 
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our p(X)r people were surrendered to the licentious ^utallty 
of the soldiery, by the authority of the state^ yeu would vainly 
endeavou-r to give her a general picture of lust^ and fapia^y 
and murder, and conflagration. By endeavouring to com* 
prebend every thing, you would convey nothing. When the 
father of poetry wishes to portray the movements of contend- 
ing armies, and an embattled field, he exemplifies only> he 
does not venture to describe the perplexed and promiscuous 
conflicts of adverse hosts ; but by the acts and feats of a few 
individuals, he conveys % notion of the vicissitudes of the 
fight and fortune of the day. So should your story to her 
keep clear of generalities ; instead o( exhibiting the picture 
of an entire province, select a single object ; and even if that 
single object do nt>t release the imagination of ypur hearer 
from its task by giving more than an outline, take a tottage ; 
place the affrighted mother of her orphan daughters at the 
door, the paleness of death upon her face, and more than its 
agonies in her heart ; her aching eye, her anxious ear, strug- 
gling through the mists of closing day, to catch the approaches 
of desolation and dishonour. The ruffian gang arrives, the 
feast of plunder begins, the cup of madness kindles in its 
circulation. The wandering glances of the ravisher become 
concentrated upoin the shrinking and devoted victim. You 
need not dilate, you need not expatiate ; the unpolluted mo- 
ther to whom you tell the story of horror, beseeches you not 
to proceed ; . she presses her child to her heart, she drowns it 
in her tears ; her fancy catches more than an angel's tongue 
eould describe ;'at a single view she takes in the whole mi* 
9erable succession of force, of profanation, of despair, of 
death. So it is in the question before us. If any man shall 
hear of this day's transaction, he cannot be so foolish as to 
suppose that we have been confined to a single character, 
Hke those now brought before you. No, gentlemen, far from 

* See Historical Sketeh. 
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it; lie will ha^e too much common sense not to know that 
outrages like this are never solitary; that where the public 
calamity generates imps like these^ their number is as the 
sands of the sea, and their fury as insatiable as its waves. I 
am therefore anxious that our masters should have one au- 
thenticated example of the treatment which our unhappy 
country suffers under the sanction o^ their authority; it will 
put a strong question to their humanity, if they have any, to 
their prudence, if their pride will let them listen to it; or, at 
least, to that anxiety for reputation, to that pretension to the 
imaginary virtues of mildness and mercy, to wiuch even those 
countries the most devested of them are so' ready to assert 
their claim^ and so credulously disposed to believe that claim 
allowed. 

There are some considerations respecting yourselves and 
the defendant, to which I would wish to say a word. You 
perhaps may think your persons unsafe, if you find a verdict 
against so considerable a person. I know his power a$i well 
as you do ; I know he might send you to the firovost as he 
has done the plaintiff, and forge a return on any writ you 
might issue for your deliverance<--^I know there is no spot in 
this devoted nation (except this on which we now are) where 
the story of oppression can be told or heard ; but I think you 
can have no well founded apprehensions. There is a time 
when cruelty and oppression become satiated and fatigued; 
in that satiety, at least, you will find yourselves secure. 

But there is still a better security for you ; the gratitude 
of the worthy defendant. If any thing could add to his ho- 
nours, and his credit, and his claims, it would be your ver- 
dict for the plaintiff ; for in what instance have you ever seen 
any man so accredited and recommended as by the public 
execration ? What a man, for instance, might not O'Brien 
have been, if the envy of the gibbet had not arrested the 
eareer of his honours and preferments ! In every point of 
view, therefore, I^ recommend to you to find, and to find 
Hberally, for the plaintiff. I have founde4 my advice upon 
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the neal circumstances of your situation ; I have not eiidea- 
vowed to stimulate you into any siify hectic of foncied Jlber^ 
ty— -I do not call upon you to expose yourselves by any affecCa* 
Uon of vindicating the cause of freedom and humanity \ much 
less do I wish to exhibit ourselves to those whose property 
we are, as indignant or contumacious under their authority 
-*iar from it ; they ^re unquestionably the proprietors of us 
—they are entitled to drive us, and to work us; but we niajr 
be permitted modestly to suggest, that, for their own sakes^ 
and for their own interests, a line of moderation may be drawn^ 
and that there are excesses of infliction which human nature 
cannot bear. With respect to her Western negroes, £n gland 
has had the wisdom and humanity to feel the justice of this' 
observation, and in some degree to act upon it; and I have 
too high an opinion of that great and philosophical nation, 
not to hope that she may think us not undeserving of equal 
mildneaa; provided it did not interfere with her just au- 
thority over us. It would, I should even think, be for her 
credit, that having the honour of so illustrious a rider, we 
should be kept in some sort of condition, somewhat border* 
ing upon spirit, which cannot be maintained, if she suffers 
us to be utterly broken down by the malicious wantonness of 
her grooms and jockeys. 

Mr. Curfan concluded by saying, that the catise was of no 
inconsiderable expectation, and' that, in whatever light the 
jury regarded it, whether with respect to the two countries, 
or to Ireland singly, or to the parties concerned, or to their 
own sense of character and public duty, or to the natural 
consequences that must flow from the event, they ought to 
consider it with the most profound attention, before they 
agreed upon their verdict. 

Mr, Molioy examined by Mr, M^JVhlly. 

Q. Do you know Major Sirr? — A. I do. > 

Q. Do you know Mr. John Uevey ?— A. Yes. 

^ 1 
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Q. Do you recollect being in the commercial buildiD|^ last 
September ? 

A. I do ; there was some conversation between Major Sirr 
and Mr. Hevey on the evening of the 8th of September. 
Mr. Sirrr said to the plaintiff, ^' You ought to be hanged !" 
On which Mr. Hevey said, ^' You lie, but you ought to be 
hanged !** I then saw Mi*. Sirr come over from the place he 
was sitting in, and took hold of H vey by the collar, and 
said, ^ I arrest you in the king's name ; I will commit you. 
to prison !" This is as far as I can recollect ; Mr. Sirr was 
not in my company. In the course of the conversation^ Sirr 
said to Hevey, '* I know you; your name is Hevey." 

Q. What did Mr. Sirr say to Mr. Hevey ? 

A. Why, my lord, there was different expressions mado 
use of. When Ho vey was told that Sirr said '^ He ought 
to be hanged," he turned about, and looked at him. Hevey 
has always a strong, stern look, and then it must have been 
worse. He replied to Sirr, '* You lie; you said 1 ought to 
be hanged; I'll make you provQ it." Sirr then said, ^^ You 
ought to be hanged, and I dare say you and your party think 
so," or words to that piu'pose. Hevey said, ^' 1 am of no 
party." Then said Major Sirr, ^' / arreat you in tke king*9 
name /" They came to the coffee-house door, and I left thi^ 
passage open to them. Sirr said to Hevey, ^ You ought 
to be hanged I" Hevey answered, " You lie !" — Sirr then 
said, '* This moment I arrest you in the king's name." 
Hevey said, he would go with, him where he pleased. Sirr 
and Hevey went ought together, and walked ai*m and arm 
thrbugh Dame-street. This is all I know of the transaction.. 

Mr, Maguire examined by Mr. Wallace, 

Q. Do you know Mr. Sirr ?— A* I do. * 

Q. Do you know Mr. Hevey ?^A. Yes. 
Q. Do you recollect the month of September last?— A. I 
do. 
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Q. Have 70a heard of any thing which then happened to 
plaintiff? 

A. Yes; he was taken into custody by Major Sirr, and 
committed to the provost. 

Q. Had you any difficulty in getting to see him ? 

A. Yes, much, for 1 could not see him. 

Q. Did you do any thing in consequence ? 

A. 1 did ; I went by the order of Major Sandys, to see Mr. 
Hevey in the provost. He said he was in the custody of Major 
Sandys under a warrant from Mr. Sirr. 
. Q. What did you then do ? , 

A. I returned to Major Sandys, and said to him f wonder- 
ed he would detain Mr. Hevey on so trifling a matter. Mr. 
Sandys replied that it was not a trifle to insult Mr. Sirr, for 
he was in the trust of government ; and that Hevey should be 
humbled, or stay where he was; that he should make an 
apology before he was enlarged. If you will call on Mr. 
Sirr, and tell him this is done, and if Mr. Sirr is satisfi^ed, I 
will discharge him on your interference. 

Q. Did you call on Mr. Sirr? 

A. I waited on him on the 9th of September ; he said he 
did not wish to hold him longer ; but to show you it was not 
Hevey that should be detained, if I could find out the fellow 
who told Hevey what I said, I would punish him. I then 
said, if you write to Mr^ Sandys, he will discharge Hevey, 
and I asked a letter from him. He replied, you will tell Mr. 
Sandys, by the same token, the last conversatioii I had with 
him in the castle yard, was on Hevey's business, and he will 
discharge him. 

Q. Did you then call on Sandys ? A. I did. 

Q. What did he say? 

A. He told me the token was right; and that if Hevey 
^gned the apology he left him, he would discharge him ; 
and desired I would go into the room, and cause him to sign 
said paper. 

Q. Did you go ? A. I did. 
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Q, What sort of a place did you see Mr. Hcvey in ? 

A. I saw him in the provost prison. 

Q. Describe the prison or place in which you saw Htyey r 

A. I cannot describe it property. 

Q. You must describe iti 

A. I saw Mr. Hevey in a small room (to tKe best of mf 
recollection) where the first object I saw was a man sitting 
in a situation that delicacy prevents mie from repeatingi 
There ttrere five or six beds ; in one was a man sitting iipj 
his person filthy, with a long beard, and a soldier^s old coat 
laid oy6r his shoulders. 1 sa\^ a third mah waiking kbout 
reading ; I suppose it was a prayer-book, and that he wa^ 
reading the office of the dead 1 

Judge. t)id you see the book i A. No, my lord. 

Q. Then how can you say it was a prayer-book ? 

A. My lord, I thought it was from the horrid appearancd 
of the plaice. I Was lio alaruied, and the stench was so ofien^^ 
sive, that I refused to go farther than the door, lest 1 should 
catch soihe disotder, for the beds seemed to be full of people 
in sickness. I spoke to Mr. HeVey about hist dreadful sitiwi> 
tion, and requested him to sign the a/ioidgy that Misijor Sirf 
required, or tb do any thing to get out of such a places 
which Hevey refused. . I then went to Sirr, and begged of 
him to liberate Hevey $ t told him I would pay Hevey's ex- 
penses. After. some conversation, he said ^Mie had arrested 
Hevey in Vindication of his honour; and he would leave, it 10 
Mr. Sandys to get Hevey discharged." But Mr. Sirr gave 
me no note to get him discharged. I said that the friends 
of Hevey must, get him liberated by the due course of law. 
I then went to Af r. Sandys, and told what Mr. Sirr had ;said^ 
Mr. Sandys said I must excuse him ; he was in an awkward 
situation, as Hevey was confined under a general ofiicer's war- 
rant, and that it must be an order from Mr* Abbpt (the secre- 

' * • . 

tary) only that could now doit. Howeyer, said He, if firofief 
authority is left with me, I will discharge him forthwith^ 
He then advbed me to go to HeveyS r^ipm, and get him td 

rot. a L , ' 
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sign an afiology^ and then I will discharge him ; bat, said hci 
except he signs that paper, I cannot^—he would not dis* 
charge Hevey unless he signed that afiology ! I then went 
to Mr. Hevey, and again entreated him to sig^ the afiology. 
At first he refused, but at last he complied, and then we 
parted. 

- Q. When was Mr. Hevey liberated ? 
A. On the 1 1th of September, about twelve at nooOi^ 

Copy q/* the afiology w/uch Mr. He^fcy would not sign, 

^^ Whereas I, on the night of the 8th of September li^st^ 
instant, in the coffee-room of the commercial buildings, made 
use of improper expressions to Mr. Sirr— I am very sorry 
for it, and beg your pardon, and assure you I had not, 
nor have not, wy wish to insult any officer of this govemr 
ment, to whose clemency I owe my release from a sentence 
of the court-martial, by reversbg the sentence inflicted on 
me by that court-martial, &c. 

^Uthof Sept. 1801." 

* » 

Copy of the afiology which Mr. Hevey didngn. 

" Sir, I replied hastily to an officer of government some 
nights ago, for which I am since confined ; I am sorry by so 
doing it has gave offence to government.— —I am, sir, yours, 
&c. 

« JOHN HEVEY. 
" To Major Sandys,** 

Mr. Fletcher spoke in favour of the defendant^ giving 
him much praise for his activity as an officer of his majesty 
in putting down the rebellion, saying that he did no more 
than his duty in arresting persons suspected of disaffection- 
he talked much ofnhe mildneiSs and mercy of the English 
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^vernineiity and s^id that the liberty of the. press was now 
in Us full vifpur in Ireland I That Hevey having assaulted a 
magistrfUe in the execution of his dutyi the action should 
have been brought against him*— at any rate, sixpenqe da- 
mages was enc^ugh for so trifling an offence.* Mr. Plunket 
followed on nearly the same grounds* 

A Mr. Hall, an f^ttomey, was examined on the part of the, 
^fendanty of whom he. gave a veiy flattering account ; and 
s^4'^M if Hevey had behaved , with a proper .degree, of 
civility to tl^e paajor, he hsfi not been sent to the provo^. 
Thi0 gentleman's, crpss-examios^tipn by Afr^.Cuirap afforded 
8OIA0 amusement 40 thf^ aiidiei}Ge« 

' Mr«:Barrington:. made- an eloquient speech in £iiv<>ur of the 
pldataff; our readers will be able to form an ktea of its spt>^ 
rifcllM)m the I6lh>wia^ extracts;: 

' Ifoely'said he, «n indispensable d^ty to »peak to^^tbis ctsei 
as Iconceivie it to be of ^he greatest importance, nf»C only to 
the pl^tiffi but to tlie crown and to the country. Thie plains- 
tiff has brought his aption to recovier damages against ft^ 
defendant for a violation of the law, and an aj^auh upon the 
/constitution* ]tie has brought his case before you with comfi- 
dence, and calls steadily for justice; not merely: to avfingq 
his own wrongs ; not with the view of mercenary damages, 
or a malicious triumph^ but lie calls for justice against the 
public officer who has abused the public trust in his person ; 
and in his person has endeavoured to conyert the leg^l aut}io« 
rity of the crdwn into a despotic instrument for the subject. 
My learned friend, Mr. Plunket, has deqlared sincerely his 
reluctance to speak to evidence ; I am convinced it proceeded 
from an honest consciousness of a bad cause ; which blunts 
his ingenuity, and flattens his talents, when he is called forth 
as the reluctant advocate of tyranny or of oppression. I 
have no such .motive to decline speaking to evidence on th^ 

part of the plaintiff, and therefore I exerQise my duty with 
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pleasure as lus advocate ; and however hnpossible it is iti me 
to display such splendid talents as tny friend Mr. Cut*ran, 
VFhose exertions every man must admire, yet, when the topic 
to be discussed is the liberty of the subject, he must hp a 
slavish advocate indeed, whose energy does not rise in pro- 
portion to the importance of the discussion, and call out 
whatever talents God and nature gave him. ' ■ 
' In this case it is only necessary to state the material factf 
proved) in order to convince an honest jury of their bouniden 

duty. Thiese facts alone will teach you to form a jufet judg-' 

• - . • . , 

ment, whether Ireland is to participate in the liberty qf that 
country to which she is now iihited; er to plui^ge back agftifi 
into the chains and trammels of petty and despotic tyramiy — 
that is the reai question. If you, gentlemen of the. Jury, by 
your verdict, stamp a justification on the conduct of Major 
Sirr, Ireland Is ki 'bondage ; but if yoiir verdict marks that 
conduct as unjustifiable and illegal, Ifteland will regain* some 
traces of the British constitution, and the personal liberty of , 
the subject will be secured and protected. 

I know I now speak before an honest jury, and a wise judgt 
— 'the eyes of Ireland are fixed on the event of this trial--- 
not as to He'vey or as to Sirr, but as to freedom or as to slave* 
ry. For it is fully and unequivocally proved, that Mn Hc» 
yey, a subject, in the king's peace, against whom no public 
f harge rethained, and to whom no public crime was then im- 
puted, and against whom no warrant exiisted, or any pretenci^ 
of legal detention, was dragged from a public room, in the 
noon day, as a ^ommon fblon, and plunged into an infectious 
dungeon, to enforce a private apology to a private subject, 
for a private insult, contrary to the spirit of the constitution, 
the law of the land, and the liberty of the country. 

Gentlemen x>f the jury, could even the gliding shadow of 
distant liberty light one moment on a country where such an 
act should be held just^able ? It is not a common assault 
^pmmitted by an ordinary person, on an ordinary occasion^ in 
the common pccurrences of error or of violence, where thi^ 
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damages are measured by the private injury, and the wrongs 
oT the individual are not identified with the general liberty of 
the country, it is not the case of a false imprisonment of a 
person in the lower orders 6f life, by a person of the same 
description, where the hours of detention measure the pro- 
portion of the injury; but it is a public and unwarrantable 
imprisonment of a respectable brewer of the city of Dublin, 
by Major 5lrVr, to gradfy the feelings of private passion, un'- 
dcr the cdour of public duty ! Defendant's counsel have dwelt 
<Hi the past services of the defendant ; but, g^tlemen, it is a 
Ifrbciple foreign and unknown to our constitution, that any 
person, on any authority, should claim a privilege to commit 
a^ts of injury and oppression on his fellow citizens with im- 
punity, for past services, and for which he was so amply re- 
warded. It ifr unknown to the modems-^it was unknown to 
the ancients. The last of the Horatii, though he saved his 
country, was condemned for the death of his sister; Manlius 
was fiung from the Tarpeian Rock, though he defeated the 
deugns of the Gauls, and saved the capitol of Rome. Yet 
why should we have recurrence to the pages of ancient histo- 
ry ? we have a modem and recent example, and with which the 
Tmtjor is better acquainted than with the story of the Horatii— - 
I mezsk Jfifnmy 0*JSrien J'^he also defeated the machinations 
of the Gauls, was the saviour of his country, and preserved 
our capitol— -yet Jemmy received the reward of past services, 
for he was hanged in this city for murder ! His past services 
coiild not protect him from the law^-he died, and the law 
triumphed ! It is a weak and insolent defence, to say that 
the defendant's services should warrant his offences— it is ab-_ 
surd to say, that because Major Sirr knew and supported the 
law in 1798, he should be warranted in bvertuming his own 
fabric, and be at liberty to break through both law and con- 
stitution in 1801. Because he defended the constitution in 
time of war, is he to destroy it in time of peace ?— and be- 
cause a rebellion once existed, is a tyrranny to be erected on 
its ruins ? This argument of ^he defendant's counsel admits my 
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client's case, because if the defendant's counsel had a better 
argument, they would certainly have used it. . But they had 
none-— the law failed them — justice ^led them-^and they were 
obliged to have recourse! to finesse, and endeavQUf to lead 
away the minds of the jury frpm the fact in issue, an4 itnpose 
Mpon their loyalty) when. they could not ixus)«iad their reitaoDf 
Defendant's counsel, as another argument, have had recourso 
to another finesse, equally weak» but more unwarrantable 
than the former, namely, that the plaintiff, Mr. Hevey, had 
been a rebel in 1798, and convicted, and sentenced to tranSi» 
portation ; and that, therefore,- a personal injury to him> bf 
so meritorious a person as the defendant, should weigh little 
witli the jury. Monstrous assertion ! Even if Mr* Hevey 
had been guilty, which I deny, such a doctrine is most vir 
ttous. God forbid that when a subject, i^eceives. a pardon, 
and is restored to the bosom of his country, he should remain 
an outlawed slave in the midst of a free people ; on the con« 
trary, Mr. Hevey was as much under the protection of the 
law as Major Sirr, and both delicacy and honour, and public 
policy, should rather have united in making a pardoned man 
forget that he bad offended, than in making that pardoned 
offence a pretence for his oppression. Such a pretence is an 
insult to the throne which pardoned — a charg^e against the 
lenity of the king— and a crime against the liberty of the 
subject— and, of all the means which human ingenuity could 
devise, the most effectual means of perpetuating disaffection. 
But I deny the fact of Mr, Hevey's guilt. In times when it 
was enough to be suspected to warrant punishmentf Mr* He* 
vey had enemies; he belonged to the persecuted cast^ and 
was charged, of course, with high treason ; the min4s of all 
men were inflamed — rebellion raged— blood was fieimiliap-*' 
animosity was implacable— and Mr. Hevey was sent to Kil- 
kenny, to be tried by a court-martial for high treason ; 
a reward was offered for any person who would give evidence 
against him-— no creditable witness could be found— no high 
treason ' could be proved— yet he was sentenced to seven 
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fears' transportation on th^ suspicion 6f high treason^ though 
fad must have snflbred death if guilty. Thb iproceedings oif 
the court-martial ivere laid before Lord Cornwallis ; he con- 
sidered theij), and, under his sign manua!, gare the lie direct 
to the minutes of that court-martial, ordering Mr. Hevey to 
be discharged, inasmuch as it appeared that he was not ac- 
tive in the rebellion; and let down the sentence easy, by di- 
recting Mr. Hevey to give security, which he did. ' Mr, He* 
vey was dischargisd ; he betook himself to his industry as a 
brewer, a man of wealth, and never had any species of of- 
fence laid to his charge, till the defendant treated him, like 
a felon in the commercial cofFee-room, and, by such treat- 
ment, trampled on the justice and humanity of the absent 
viceroy. Where then lies the guilt of Mr. Hevey ? Where ' 
tten lies the justification of Major Sirr ? — ^is it in the mi- 
nutes of the Kilkenny court-martial — or is it in counteract- 
ing the royal lenity, or viceroyal justice ? No ; the whole 
transaction is to be found in private fiassidn and personal ani^ 
mosityj working on an irritated mind, to commit a most un- 
warrantable injury. 

Gentlemen of the jury, the damages laid in the declaration, 
even if you find the full amount of them, are inadequate; you 
will consider the hardships inflicted on the plaintiff, when in 
the provost prison ; till the story of my client became public, 
I could not have believed it possible, that after all pretence of 
insurrection had ceased — after having been told that Ireland 
would have British liberty, when she became united to 
Britain — ^I could not have believed it possible that there 
could have existed in the minds of what is called a free citify 
a deep, dark, loathsome, and infectious dungeon, boasting all 
the qualities of Bastiles and Inquisitions — kept by an indivi« 
dual, into which his majesty's peaceable subjects could be plun* 
ged without crime, and in which they could be detained by 
fidse and fabricated returns of the king's writs, under pre* 
tenceof state offences. I could not have believed it pos'i^ble 
Mr. Hevey QQ\i\^ have been so confined, unless the fiiict'Kad 
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been pmved before you on oath, beyond a doubt«^yet the &ct 
is so; and whatever my client ha,8 sufFeredy be has the gratis 
fying consolation of reflecting,' that his disclosure pf this 
transaction will inform his majesty's government of the dan- 
gerous abuse of their authority, which I have no doubt they 
not only never knew, or countenati(ted, but certainly will 
punish : and have liow a glorious opportunity of showing this 
nation that no pretence of past services can warrant a stab 
to the liberty of the countiy. My client may. by this day's 
disclosure give a weapon to the law, to defend the constitu- 
tion ; and his fetters may secure the liberty of the subject. 
-But as to damages, recur to the circumstances of his confine* 
ment-— the gates of no common prison closed upon . him— a 
loathsome, close^ and narrow dungeon, was his lodging: disease 
and misery were the inhabitants of the room in which he ^ras 
immured— the first object which struck the witness was a 
wretch in the midst of the room. Urged by disorder and con->> 
finement to the most disgusting act of a human creature^ 
every sense alike affected^ Another he saw half dressed in 
a ragged shirt, discoloured by the disease of its owner. A 
third, with a small book reading, as he conceived, the last ser- 
vices to a dead, or dying captive. He looked no more, but 
hastily withdrew, nor could even the voice of friendship tempt 
him to enter further into a place, where contagion and 
misery seemed the ruling powers. Yet this was the prison 
chosen for my client, because he would not afiologize to a 
fellow subject ! There were many public prisons in Dub- 
lin, where a person of his description would be suitably 
accommodated; where cleanliness and humanity are strictly 
attended to; to these he was not taken, or before aity public 
officer whatsoever. The keepers of these prisons would not 
have detained him without some legal committal for some 
certain crime; and this fully accounts for the filace to which 
his person was consigned — secret and^despotic. Will you by 
your verdict say that Mr^^ Hevey sustained there no injury 
fiwn such treatment ? 
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Do 70U9 genUeynen of the jurf^ know so little of the world' 
as not tb [>erceive that many persons who were, in 1798| 
charged with rebellious practices, are now useful members 
of society, under the protection of the law, and the safeguard 
of the constitution ? By what new code of jurisprudeitce 
^then would Major Sirr be authorised, in defiance of both, to 
invade the liberty of the subject, and despise the king's par- 
don ? Is hia authority created to keep alive the dying em- 
bers of disaffection, to make men believe they are not 
protected by the law, and thereby excite new and ruinous" 
projects for redress and emancipation ; <ind to excite the con- 
tradictory phenomenon of a petty tyranny, existing within a 
free constitution, and ^ fieace^officer taking the most effectual 
steps to disturb the growing trai)quillity of the country ? Major 
Sirr and Major Sandys appear correspondent and connect- 
edin this .transaction; my client handed from one to the other, 
they appear equally to understand each other's meanings, 
and to forward each other's objects— the one had seized, the 
other had detaJned my client; neither of them had authority 
for doing so, but both of them had necessity for some justifi- 
cation ; they worried their imaginations to find one. Mr. 
Hevey had been convicted, but that did not justify them, for 
Lord Comwallia proved his innocence* Mr. Hevey was 
of a once proscribed sect, but that proscription was at an 
end, and no justification could be. found there ; even fancy 
was in vain applied to, to find his crime and their justifica- 
tion; but even fancy fuledthem; and at length his crime was 
ascribed to be, that he had retorted insult by insult, and 
had presumed to say that Major Sirr had told a falsehood, 
and this was conceived to be a capital offence ; because, if it 
was not an offence against the state, the provost prison was not 
adapted to his confinement, and Major Sandys had no right 
to detain him. The two majors, like Castor and Pollux, felt 
the pleasures of mutual support, and the necessity of mutual 
assistance, and when one of the demigods was offended, both 

the demigods punished. My client for three long dayi^ and 
VoL.n. ' M 
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nights, felt the omnipotence of their power, and the panish* 
inent of his presumption; they both were culpable— both 
acted. Is that a reason he is not to be Compensated in da- 
mages by either? To say so, would be a new species of ef- 
frontery to impose upon a just jury, and dishonour the name 

of justice. 

There is a circumstance mentioned by one of the witnesses 
iFhich merits observation, and shows the dreadful dungeon 
into which my client was cast for this offence to Major Sirr; 
damages should be given proportioned to the injury the 
complaint deserves; but* how will you proportion the da- 
mages when you recollect that this witness said he went to 
Mr. Hevey's room in the provost prison, and there saw a 
man read out of a small book, which he took to be a book of 
prayer, and, as he believed upon his oath, the office of religion 
for the dead or dying man. Infection and disease had oppor- 
tunely made a vacancy for my client to Ue down on the same 
bed which was then yielding up its morbid inhabitant to the 
grave. In such a dismal dungeon was my unfortunate client 
confined, without leg^l authority, for the space of three days, 
in order to force from his reluctant lips-— not a confession of 
guilt; not an impeachment of accomplices; not a discovery of 
insurrections, or development of treasons — no ; it was only 
to wring from his lips a humble personal apology to Major 
, 5f rr / / — and, under pretence of that apology, to lay some 
ground for a future justification; the plaintiff refused to sign 
any apology; but, by the entreaties of his friends^ the c6nsi- 
deration. of his trade, his children, his health, probably his 
existence, an apology was extorted without having committed 
an offence, and that apology dictated by Major Sandya for hi^ 
friend Major &Vr, to gratify the offended honour of the latter! 
This is probably the first instance, in any country remote 
from slavery, where so outrageous and wanton an oppression 
could be fathered, even for a moment, on a government 
whose name and authority were traduced by the transaction. 
That apology so signed by him, lias been read in court this 
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dajr; you have heard it, gentlemen of the jary— was the refu- 
aal to sign such an apology a justification for such an out- 
rage 1 Let me ask you, as guardians of public freedom, is 
the liberty of the citizens of Dublin to be thus trampled upon 
with impupity ? What man's person, or property, or charac* 
ter, or>life, is one moment secure if such transactions are not 
punished by most ample and exemplary damages I 
, Lord Kilwarden charged the jury to the following effect: 
Commenting on the prejudices incident to the infirm state of 
the human mind, his lordship said it was a weakness so uni- 
versal, and so interwoven in the nature of man, that judges 
xan no more boast of being entirely exempt from them than 
other men. It was, however, their peculiar duty to guard 
against any impressions by which justice might eventually 
]be perverted, and the subject injured. It was equally incum- 
bent on juries to exeit the utmost vigilance and care of 
.which they are capable, to keep their judgments free from 
any bias to which they might be susceptible from the zeal or 
abilities of counsel^ whose duty it was to take advantage of any 
casual occurrencei which they might conceive led to establish 
the cause of their respective clients. Much eloquent decla- 
mation had been expended by gentlemen on one side, on ty- 
ranny, on the .coercion of government, on the decadence of 
eur freedom, on the wisdom of the constitution, and the 
liberty of the people. To these, the ments of Major Sirr, aa 
a public officer, and the supposed delinquency of the plain- 
tiff on a former occasion had been superadded. It was^ 
however, the duty of the jury to discharge every idea of 
this nature from their consideration, and confine themselves 
to that narrow point within which the case will certainly bi^ 
found to restr when deprived of all those extraneous circum- 
Atances in which it had been involved. The case is a very 
simple one, between two private individuals, John Hevey and 
Charles Henry Sirr ; as such alone they were to consider it* 
and try what reparation should be made to the plaintiff for 
fhe injury he alleges to have sustained, if they shall believe^ 
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from the course of the evidence before them, that he h«4 

sustained any. 

The occasions which, under Providence, seldom oceur to 
compel governments to transcend the fixed boundaries of the 
subject's freedom, under our happy constitution, are still of 
U)at momentous and awful description, as to call for acts of 
miljitary coercion ; and to these seasonable acts have we been 
indebted for the restoration of those very laws, which, ia 
times of tranquillity, are so forcible and energetic in prohi* 
biting the wanton intrusion of i;nilitary power. It is, in fact, 
to the principle which so many have been pleased to call ty» 
ranny, that we. are indebted for the preservation of that liber- 
ty, which, in necessary instances, must have been violated, in 
order to perpetuate its effects, and render the happiness of a 
people permanent. Every man invested with a temporary- 
authority beyond the laws, should, therefore, be made ac* 
quainted with the necessity which prompted it, and regulate 
his conduct by a firm, undeviating regard to that duty which 
necessity imposes, from considerations of the public safety 
alone; so that if Major Sirr, instigated, as he believed,, by a 
momentary irritation, had stretclied his authority, in making 
the caption and committing the plaintiff, soon as his emo- 
tions had subsided, he should have ran with impetuosity to 
liberate him. But, instead of that, he temporized, and, as 
appeared to his lordship, trifled with the plaintiff in the mes- 
sage he sent him, respecting an' order to Major Sandys ^for 
his release, with the latter*s answer about his detention on a 
general officer's warrant, whioh warrant Sirr, his lordship 
conceived, must have cognisance of,, before he sent Hevey an 
ambiguous or fallacious message. 

The next question for the consideration of the jury, re* 
garded the principle of liberal or nominal damages. If, with 
his lordship, the jury could perceive no trait of malice or re- 
venge in the conduct of Sire, it was merely their duty to 
appreciate damages for the pldntiff, according to the incon- 
venience he was subject fo, or the injury he had actually sus- 
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tained. If^ on the other hand^ they found reason to believe 
that the plaintiff^ in resisting those interrogatories which 
Major Sirr had put to him, immediately after conveyfng him 
to the provost, respecting a protection or some authority for 
being at large, had a view to provoke confinement, in order 
to lay a foundation for these proceedings, it should then be 
their duty to give none but damages merely nominal. These 
were the observations which occurred as necessary for his 
lordship to deliver, which he recommended to the jury to 
weigh and compare, with, perhaps, many more cogent ones 
of their own ; at the same time, not forgetting to discharge 
their minds from every species of inteAiperate feeling or in- 
dignation, which different relations and commients on the same 
occurrence, might possibly have contributed to excite in 
them. 

The ioyal and conecientioua jury gave ti verdict for the 
plaintiff, 150/. damages, with costs. 

Counsel for the fUaintiff: Messr^. Curran, Barrington, 
M^Nally, Ball, Orr and Wallace. Agent, Mr. Cooke. 

Counsel for the defendant : Messrs. Fletcher, Plunket, 
Green, Ridgeway, and Kemis. Agent, Mr. Kemis^ Crowa 
Solicitor. 
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*ii* TTie following trials arc taken from a government pubUca* 
tion in Dublin. It gives a melancholy account of the weak 
and abortive insurrection qf the T3d of Julyy 1803, which^ 
amongst many incalculable evils^ caused the murder qf Lord 
Kilwarden^ and the premature death qf that amiable^ but un» 

s 

fortunate enthusiast Robert Emmetj Esq. TTiis modem Cur* 
tius devoted his life to his country^ but his country received 
no benefit by his death. The sfUrit and intention of this 
publication will be best understood by the following extract 
from the introduction: 

* 
" EVERY lover of order, of virtae, and social security, must 
recollect with horror the insurrection which broke out in the 
city of Dublin, on the evening of the 23d of July-^-an insur- 
rection which will be ever infamous, not only for its unpro* 
Toked and wicked treasons, but also for the savage murder 
of Lord Kilwarden, his nephew the Rev. Richard Wolfe^ 
Col. Brown, of the Slst regiment, Messrs. Parker and Ed- 
miston, of the Liberty Rangers, and many other loyal and 
unoffending persons. Without detailing the whole of the 
evidence, which, by rendering this work expensive, would 
have narrowed its circulation, all that is material and in** 
structive is preserved. From the luminous and eloquent 
statements of the Right Hon. Mr. O'Grady ; from the affect- 
ing and admonitory exhortations of Mr. Baron George ; and 
the interesting speeches of Mr. Curran and Mr. Plunket, 
may be collected a concise .history of the insurrection. 
From the If gal statements of his majesty's Attorney-Gene- 
ral ; from the preceptive exhortations of the venerable bench ; 
and from the instructive speeches of the counsel, the people 
will learn to understand, to value, and to love the excellent 
constitution under which we have the happiness to live, and 
which displays all its perfections, and imparts all its blessings 
under the benignant rule of the virtuous Lord Hardwicke. 
.1 
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From the warning voice of the unfortunate Emmet} who 
might have been a' support and an ornament to society— that 
voice which spoke almost from the gVave, and seemed assimi- 
lating to the energy and inspiration of eternal truth; they 
will learn to appreciate the character of that enemy, whose 
abandoned emissaries would seduce them from their kingf 
their God, itnd their country! So apprehensive was tite un- 
fortunate Emmet, even of a limited and restrained alliance 
with France, that he commenced th^ insurrection with means 
the most disproportionate, and under a strong impression of 
despair, rather than seek or wait for her assistance. So con- 
vinced was he of the perfidy and vices of the modern Gaulsi 
that, when his failure was no longer doubtful, he warned his 
countrymen against those friends to despotism and dominion^ 
those enemies to law and liberty !*' 
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OWEN KIR WAN was put to the bar, and arraigned on 
an indictment for high treason, to which he pleaded not guil- 
ty. After a jury had been sworn, 

The Attorney-General (Mr. O'Grady) made a long an^ 
flourishing speech,' defining the nature of treason so often 
described in the course of these trials, and the heinous of- 
fence of the conspirators now before the court. In ^stating to 
you, gentlemen of the jury, said he, the partic!!ilar circumstan-- 
ces of this case, so far as they relate to the prisoner, it will 
not be necessary for me to enter into a very minute or very 
accurate survey of the progress of disaffection in this coun- 
try. But certainly it is matter of some consolation, to know 
that the conspiracy which broke out in open insurrection and 
rebellion, on the 23d of July last, was confined within much 
narrower limits than the promoters of it are willing to in- 
culcate. Whether we consider the numbers who have em- 
barked in the enterprise, their wealth, or their character, it 
will appear contemptil^le in the extreme. So far as it had 

* A number of anfortanate men were tried before this oommission, oon* 
demned, and immediately sent \o the gallows. We select the two following 
for the singalarity of the oases, and tiie sentiments of the tpeaken. 
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for its odious object the subversion of the government and 
the conatittition of this country, it was absurd and romanUc; 
it was idle and msionary eren in the opinion of many of thoap 
who embraced it. But< so far as it was calculated to make 
a false imprecrsion of our situation upon foreign countries^ 
and to depreciate our loyalty in the estimation of Europe, it 
was a dangerous design ; and though from the abandoned 
profligacy of those who were employed as the immediate in- 
struments of its execution, we have to lament many private 
calamities and disgusting horrors, yet' perhaps they should 
be considered as the visitations of Providence to confound 
the devices of our enemies, and to rouse the loyal energies 
of the nation. 

Gentl^nfen, the last time we were collected lie re, upon an 
occasion similar to the pra^nt, was in the year 179B ; and it 
would be, in truth, a dismal and distressing reflection) that 
during the interval which has since elapsed, the mildness, 
and clemency, and conciliation of our own government, con- 
trasted with the oppressions extortion, and tyranny exercised 
over France, and the unhappy countries which surround her, 
«houId have wrought no change in the political feelings of 
Ireland. But I am happy to state that there is no room for 
such reflection; the good sense and propriety of the country 
have taken the alarm, and can no longer be keduced by 
schemes of avarice and delusion. 

After going through the whole of the evidence, which was 
as full and as convincing as he could have wished, Mr. At- 
torney-General concluded with saying, I have no doubt you 
will faithfully discharge your duty to the prisoner and your 
country; I will not anticipate your verdict. I^ the case 
should be doubtilil, you will be indulgent to the prisoner, 
but if you are called upon for compassion, you will exercise - 
that which embraces the whole body of the people,, as well 
as the narrow circle pf the dock. The calm tranquillity 
which has succeeded the 33d of July, notwithstanding the 
hopes pind predictions oi traitors, has enabled you at this day 
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to enter upon the inyestigation with becoming composurey 
and to extend to the prisoner the fullest 'advantages of the' 
British constitution. I wish you to do so, and I am happy at 
1>eing able to call your sittention to the universal tranquillity 
of our'fountry. The storm has passed over us, and the 
constitution has survived. Our gracious monarch sits unmo- 
ved upon his throne, his sceptre resting uppn his people. 
Contrast your situation with those unhappy countries which 
have been subjugated by the arms,' or seduced by the ar- 
tifices, of France. ^ They are brought down and fallen, but 
we are risen and stand upright." And may we retain that 
proud attitude, until peace and tranquillity shall be restored 
to Europe, and until that nation which has been so long em- 
ployed to scourge other countries for theif crimes, shall in 
due. time be called upon by th^ wisdom of Providence to 
answer for her own. 

EVIDENCE FOR THE CROWN. 



s. 



^ 



Benjamin Adams sworn. He proved that on the eveniiig pf 
the 23d July, as he was looking out of his window, which was 
nearly opposite to the prisoner's house, in Plunket- street, he 
saw the prisoner, who was an old clothe sman, go very often up 
PI utiket* street, towards Thomas-street, with a green bag in 
his hand, which appeared on his going nearly full, but was 
always empty on his return. Seve>al men collected at the 
prisoner's house, and as the prisoner was discoursing with' 
another man at his own door, the witness saw a rocket which 
came from towards Thomas-street, clear over PI unket-streetji 
and when the prisoner saw it, he took off his hat, and cried out) 
*' there is the. rocket,, my boys!"- He then returned into 
his shop where his wife was atanding^— he had a green frock 
coat on him, which she made him take off, handing him a 
cotton jacket, which he put on ; after which he armed him* 
self with a pike, saying, ^^ God's blood, boys, turn out-r-tho* 
town is our own to night ;" adding these words : " any man 
that does not turn out to-night will surely be put down to- 
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.morrow.** The prisoner and his party, coniusting of ab^at. 
eight or ten men, and all ariAed with pikes, then ran up t,her' 
street, and turned the corner towards Thpmas-street.. The 
witness did not. see him >again that night. 
.*John Adams, Either of the preceding witness, swore, .tha(. 
on the night of the 23d, about a quarter past 9 o'clock, aglhc. 
was nailing up some boards at a cellar in Plunket-sti\eet, he| 
saw some men with pikes whom at first he supposed were^ 
watchmen. A woman took him by nhe sleeve, and pulling 
him into his own house, folk>wed. him, saying, that ^' 4hey,^ 
would all be massacred that night," adding, that '^ that was^the. 
time to escape." He flew up stairs, jopked out of the win- 
dow, and saw a number^of pikemen-^he heard a man desire^ 
^ all the boys to turn out to arms," and thought he mriliLd be 
idlled. His wife- desired him to escape, and leave her to the^ 
mercy of the world. He accordingly went on the roof of 
the house, through a dormant window, where, he found five 
or six men ^ho sought concealment like himself, and there^ 
in the vallefr of the roof, they' lay till near one o'clock. The 
witness did not see the prisoner afterwards for a week, and 
he never recollected the prisoner having been so' long from 
honie. , r • 

Lieut* Stewart Hume Douglas, of the 21st regiment^ 
sworn— deposed, that he wa$ stationed on the 23d of July, at 
the barrack on the Coombe, and ^bout ten o'clock in the 
evening the rebels made a charge upon his men. Three of 
them approached first, and fired on his party, by which 
two men were wounded. The witness then ordered his men 
to fire upon the rebels, and he beard the voice. of some person 
urging them forward, but they did not seem to wish it, upon 
which he gave them another volley; they retreated, and he 
gave them a third'volley as they turned the comer of Francis- 
street, through which they all made off. After this, they 
found four dead men upon the ground. Qne man, about 
60 or 70 years ^Id^ made an attempt with a pike upon the 
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aOMfefryj on wMch' thejr tbrew up his pike witii their amu^ 

knocked him do\|fh, and piked him with his own pike. 

Richard Cowlejr, a watch constable, swom--depo8^, that 
his watch-house in Vicar-street, was attacked twice on the 
evening of the 33d of July; in the course of that evening, 
Lord Kilwarden was brought to the watcfa*house wounded* 
They were afraid, at first, to open the door, thinking that it 
was a decoy, but when he said it was Lord .Kilwarden, they 
let him in. They got *some warm blankets, sheets, and a 
pillow, and put him upon them. He was wounded very 
imich, And about the head, and was bleeding very much. 
While in this state, and. yet alive, Major Swan came into the 
watch-house, and said, <' that *the villains should be hanged/' 
On wHleh his lordship desired hiin ^ not to hang them, but 
to give them the benefit q[ the law and a trial"— ^r something 
to that effect. In the state in which they were then, the wit*, 
ness could not remember the .exact words. His lordship 
died a few minutes afterwards. • 

Thomas Moorhead sworn. He had been postilion to the 
late Lord Kilwarden^ and drove his carriage on the 23d of 
July from Newlands, his lordship's country-house, until they 
came to town, about half past 9 o'clock. In the carnage 
were also the Rev. Richard Wolfe, his lordship's nephew, 
and Miss Wolfe. When they came into Thomas-street, the 
carriage was stopped by a number of men armed with pikes, 
pistols and blunderbusses; and when^ they opened the door 
they cried out that they had Lord Kilwarden i The lady they 
tckok out, and bid her go about her business. His lordship was 
unwilHng to quit the carriage, but after a littl^e^ time they 
di^gged him out, and stabbed him, and struck him on the 
head; the witness heard his lordship repeatedly call for mercy, 
but in vain; they were fighting among themselves wjip 
could get the most blows at him; he fell there. The wit* 
ness saw Mr. Richard Wolfe run away, pursued by men with 
pikes; but he did not see him again until the next moming> 
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1i4i6ti he siaw him dc^ad. The witness. Vas then sufforedto 
drive off the carriage. Here closed the case for the crown* 
Mr. Cim&AN) on the part of the prkofoer, addressed the^ 
court and the jvtry as follows :-^He said that it had become 
his duty to state to the court and jury the defence of the pri- 
9onertf He said he had been chosen for that very unplea- 
sant task, without his concurrence and knowledge; but, as 
soon as he was apprized of it, he accepted it without hesita* 
tion. To assist a humto being, labouffng under the most 
awful of all situations, trembling in the dreadful alternative 
of honourable life or ignominious. death, was what no man, 
worthy of the name, could refuse tc^ man— -but it would be 
peculiarly base in any persc^ who had the honour of wearing 
the king's gown, to leave the king^s subject undefended, until 
a sentence pronounced upon him had shown that neither in 
feet nor in law could any defence avail him. He could not, 
however, but confess, that, he felt no small consolation, when 
he compared his present with his former situation upon simi- 
lar occasions. In those sad times to which he alluded, it 
was frequently his fate to come forward to the spot where he 
then stood, with a body sinking under infirmity and disease, 
and a mind brokeh with the consciousness of public calamity, 
created and exasperated by public folly. It had pleased Heaven 
tthat he should live to survive both these afflictions, and he 
was grateful to its mercy. I now, said he, come here 
through a composed and quiet city— I read no expression in 
any face, but such as mark the ordinary feelings of social life, 
or the various characters of civil occupation — I see no fright- 
ful spectacle of infuriated power, or suffering humanity— I see 
no tortures---I hear no shrieks— I no longer see the human 
heart charM in the fiame of its own vile and paltry passions, 
black and bloodless, capable only of catching and communi- 
cating that destructive fire by which it devours, and is itself 
devoured-^l no longer behold the ravages of that odious 
higotry^ by which we were deformed, and degraded, and dis- 
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graced-~ar bigotry against which no honest man should mist 
an. opportunity of putting his countrymen, ai ali septs and 
descriptions, upon their guard. It is the accursed pcogeny of 
servile hypocrisy^of remorseless lust of power-^K>f insatiate 
thirst of gain, lal^uring for the destruction of man under the 
specious pretences of religion-^her banners stolen from the 
altar, of God, and her allies congregated from the abysses of 
hell.* She acts by votaries to be restrained by no compunc- 
tions of humanity, for they \ire d^d to mercy— to be reclsum- 
ed by-no voice of reason, for refutation is the bread on which 
theii^ folly feeds— they are^ outlawed alike from their species 
and. their creatoN^the object of their crime is social life, and 
the wages of their sin. is social death; for, although it may 
happen that a guilty individual should escape from the law that 
he has broken, it cannot be so with nations-— their guilt is too 
extensive 'and unwieldy for such escape— they may rest as-, 
sured that Providence has, in the natural causes and effects, 
established k systeth of retributive justice, by which the 
crimes of nations are sooner or later avenged by their own 
inevitable consequences. But that hateful bigotry, that bane<* 
ful discord that fired the heart of mart, and steeled it against 
his brother, has fled at last, and I trust for ever. Even in 
this melancholy place I feel myself restored and recreated 
by breathing the mild atmosphere of justice, mercy, and hu- m 
manity. I feel I am addressing the parental authority of the 
law — I feel I am addressing a jury of my countrymen, my 
fellow subjects, and my fellow chrisdans->-against whom my 
heart is waging no concealed hostility— from wliom my face 
is disguising no latent sentiment of' repugnance or disgust./ 
I have not now to touch the high-raised strings of any angry 
passions in those that hear me — nor have I the terror of think- 
ing that, if tl^ose strings cannot be snapt by the stroke, they 
>?ill only be provoked into a more instigated vibration. 

Mr. Curran then proceeded .to observe, that, this happy 

* Here is a fine description of bigotry. 
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chansfc irt the minds and feelings of all men was the natursil 
consequenee of that system/ of mildness and good temper 
which had been recently adopted, and which he strongly ex- 
boited the jury to imitate, and to invprove upon-i^that they 
might thereby demonstrate to ourselves, to Great Britain, 
and to the enemy^ that we are not that assemblage of fiends 
Which we had been .alleged to be, unworthy of the ordinary 
privilegeof regular justice, or the lenient treatment of a mer- 
ciful government. He said it was pf the utmost importance to 
be on their guard against the wicked and mischievous ' repre- 
sentation of the circumstance which called tHem then to- 
gether — ^they ought not to take from any unauthetlticated* 
report those facts which they could have directly *froih*s worn 
evidence. He had heard much of the dreadful extent' of the 
conspiracy against this country — of the narrow escape of the 
government. They now «aw the fact as it was. / By the 
judicious adoption of a mild and conciliatory system of con- 
duct, what was six years ago a formidable rebellion, had now 
dwindled down to a drunken riotous insurrection — ^disgraced, 
certainly, by some odious atrocities— its objects, whatever 
they were, no doubt, highly criminal; but, as an attack upon 
the state, of the most contemptible insignificance. He did 
not wonder that the patrons of burning and tortur^ should 
be vexed, that their favourite instruments were not 'employed 
in recruiting for the rebellion. He had no doubt but that 
had they been so employed, the effect would have followedy 
^d that an odious, drunken insurrection, would have ' beeii' 
easily swelled into a formidable rebellion^— hor was it strange 
that persons so mortified should vent themselves m wsnton, 
exaggerated misrepresentation, and in unmerited censure-— in * 
slandering the nation in the person of the viceroy— and the 
viceroy in the character of the nation ; and that *thcy should 
do so, without considering that they were weakening the' 
common resources against common danger, by making the 
diiferent parts of the empire odious to each other; and by , 
holding out to the enemy, and falsely holding out, that we 
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were too much absorbed in cml discord to be capable of 
effectual , resistance. In making this obsenrationi be said, 
his wish was merely to refute slander upon his country. 
He had no pretensions to be the vindicator of the lord lieu- 
tenant of Ireland) whose person he did not know that he 
had ^ven seen;* at the same time, he s^d,tthat when he was so 
necessarily forced upon the subject, he felt no disposition to 
conceal the respect and satisfaction with which he saw the 
king's representative comport himself as he did, at a period 
of no Utile anxiety, though of no considerable danger, if we 
may believe the evidence we have heard. He thought it 
*was a proof of his excellency's firmness and good sense, not 
to discredit his own opinion of his confidence in the public 
safety, bv any ostentatious display of unnecessary open prepara^ 
tion; and be thought he did himself equal honour by preserv- 
ing his usual temper, and not suffering himself to be exas^- 
rated by the event, when it did happen, into the adoption of 
any. violent or precipitate measures. Perhaps he (Mr, Cur- 
ran) might even be excused, if he confessed that he was not 
wholly free from some professional vanity, when he saw the 
descendant of a great lawyer was capable of remembering, 
what, without the memory of such an example, he perhaps 
might not have done, that even in the moment of peril, the law 
is the best safeguard of the constitution. At all events, hq 
f«lt thai a mein.who at all times had so freely cenahred the 
extravagances of power and force as hQ had done, was justi* 
i|ed, if not bound by the consistency of character/ to give the 
fair attestation of his opinion to t^e exercise of wisdom and 
humiinity wherever he found them, whether in a friend or iqk^ 
a stranger. He hoped, he said, that these preliminary ob- 
servations were not wantonly and irrelevantly delaying them* 
from the question which they were to try, and which he was 
ready to enter into; but there still remained a circumstance 
to be observed upon for a moment before they entered upon 

* It appear* from thi», that Mr. C. h no fiivoarite at eoort. 
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the real i^b|ect of their inquir7<p*^he.guilt wp innocence of ^ 
the prisoner; the &et tl^at had been so impressively stated, the 
never to be too much lamented fate of that ex^ell^nt man Lo^ 
Kilwarden«-^and Mr. Qurran drew a cbaraeter of htm» m 
marked bj the most scrupulotia anxiety for justicci and by 
the mildest and tenderest feelings of humanityy-^but, add h^i 
lot us not wantonly slander the character of the nation by ^ 
laying any countenance to the notion, that all thd horror of 
such a Clime could be extended further than the actual per- , 
petration of the deed* The general indignation, the tears 
that were shed at the sad news of his fate, show that we are 
not that nest of demons on whom any general stigma could 
attach from such an event; the wieked wretch' himself, pep- 
haps, has cut off the very roan through whose humanity he 
might have c;^M:aped the consequences of other crimes; and, 
by a hideous aggravation of his guilt, has given another 
motive to Provideiice to trace the murderer^s steps, and 
lecure the certainty of his punishment; but, on this occasion, 
the jury should put it out of tiiieir minds, and think nothing 
of that valuable man, save his advice, '^ that no person should 
perish but t^ the just sentence of the law,*' and that advice 
he hoped they would honour, not by idle praise, but by atriec 
ebservande. ^ 

Mr. purran now proceeded to state the charge in the in- 
dictment, and t;hie evidence adduced, ^nd contended that th« 
testimony showed no fact of conspiracy-^-no adopted object 
of treason--9>no actual attack— no number of persons ^gaged 
that could poasibly be adequate to the accomplishment of 
such an object. He strongly^ reprobated t^e idea bf acting 
upon what was called notoriety of rebellion ; notoriety was at 
best another name for reputation, which could- not, even by 
law, be given in evidence in any criminal ease, and which i 
/ifriiori could ndt sustain a verdict of conviction ; but, he said, 
if the actual evidence of the guilt was thus weak, it was not 
unfair to consider the probabiltiy of such a conspiracy at the 
present time. It was clear, from the evidence^ that it oould 

Vol. II. O . 
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not be imputed to any sect* or party, or faction ; because n« 
aect nor faction could faiU had they acted in iXy of engaging 
one hundred times the number of deluded instruments ia 
llieir design. We may then fairly ask, is it likely the coun- 
try at large, setting even apart all moral ties of duty or alle- 
giance, or the difiicjulty, or the danger, could see any motive 
or interest to recommend tdthem the measure of separatiiig 
from Engkind) or fraternizing with France I Whether there 
■was any description of men in Ireland who could expect any 
advantage from such a change I And this reasoning, he said, 
was more pertinent to the question, because politics were 
not now, as heretofore, adeud science, in a dead language; 
•they had now become the subject of the day, vernacular and 
-tiniversal, and the repose which the late system of Irish go- 
vemment had given the people for reflection, had enabled 
them to consider their own condition, and what they, 6r any 
other countiy, could have to hope from France, or • rather 
•from its present master. He said he scorned to allude to 
that personage merely to scold or to revile him ;-^unmeaning 
4obloquy may ahow that we do not love the object, but cer- 
tainly that we do not fear him. He then adverted to the 
present condition of Bonaparte— a stranger^— a usurpeiv«> 
getting possession of a numerous, proud, volatile, and ca- 
pricious people ; getting that possession by military force- 
able to hold it only by force; to secure his ppwer, he founds 
or thought he foiuid, it necessary to abolish all religious es- 
tablishments, as well as all shadow of freedom. He had com- 
pletely subjugated all the adjoining nations. Now, said Mn 
Curran, it is clear that there are but two modes of holding 
states, or the members of the same state together, namely, 
community of interest, ^or predominance of force— 4he 
ibrmer is the natural bond of the British empire ; their in- 
terests, their hopes, their dangers, can be no other than one 
and the/ same, if they are not stupidly blind to their own 
situation ; and stupidly blind, indeed, they must be, and justly 
HBdttst they incur the inevitable consequences of that blind* 



KIRWAN^S TRIAL. 107 

hess and stupidity « if they have not fortitude and magnani- 
mity enough to lay aside those mean and narrow jealousies 
vhich have hitherto prevented that community of interest and 
' unity of effort, by which alone we can stand, and without 
which we must fall together. 

But force only can hold the acquisitions of the first con^ 
eul: what conmiunity of interest can he have with the dif- 
ferent nations that h^ has subdued and plundered ? Clearly 
none. , Can he venture to establish any regular and protected 
system of religion amongst theni ? Wherever he erected 
an altar, he wQuld set up a monument of condemnatbn and 
reproach upon those wild and fantastic speculations which 
he is pleased to dignify with the name of philosophy, buty 
which other men, perhaps, because they are endowed with a 
less aspiring intellect, conceive to be a desperate anarchical 
atheism, giving to every man a dispensing power for the 
gratification of his passions^*— tiaching him that he may be a 
rebel to his conscience with advantage, and to his God with 
impunity. Just as soon would the govemmenjt of Great Bri- 
tain venture to display the crescent in their churches, as 
Bonaparte show any reverence to the cross in his dominions.* 
Apply the same reasoning to liberty: Can he venture to 
give any reasonable pbrtion of it to his subjects at home^ 
or his vassals abroad? The answer is obvious; sustained 
merely by military force, his unavoidable policy is to make 
the army every things and the fteofiie nothing. If he ventured 
to elevate his soldiers into citizens, and his wretched sub- 
jects into freemen, he would form a confederacy of mutual 
interest between both, against whiqh he could not exist a 
momeot. If he relaxed, in like manner, with Holland, or 

* In this, speech Mr. Carran showed that he was no prophet. Bopaparte 
not only eMtaUisbed the catholic relipon in his 'domioioos, but also got 
hit holiness the pope to crown him as emperor ! ! ! — When it suits his pur- 
pose, Bonaparte can play '* the game ttf rtligion" as well as any oftheia. 
For an account of this curious ** game^" see the history of Rome for th^ 
last 12 or 1300 years. 
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Qelgium« or Swkzerlandy or Ilaljry and witfadrtw hia annkt 
from tbemi he would excite aod mi^c^ them capable of 
instant revolt. There is one tircumatance which just leavea 
it pos&ible for him not to chain them down still more rigor* 
ously than he has done, and that is ihe.£u:Uit]r with which 
he can pour military reinforcements upon 'tbemy in case of 
necensity. But, destitute as he is of a marine^ he could look ' 
to no such resource with respect to any* insular acquisition^ 
and, of course, he should guard ag^ainst the possibility of 
danger by so complete and merciless a thraldom as would 
make any efToKt of resistance physically impossible. 
, Perhaps, my lord and gentlemen, continued Mr. Curran, I 
may be thought the, apologist, instetid of the rcTtler. of the 
ruler of France. I affect not either character. I am search* 
ing for the motives of his conduct} and not for the topics of 
his justification. • I do not affect to trace those ipotives to 
any depravity of heart or of mind which accident may have 
occasioned for the season, and which reflection pr compunc* 
tion may extinguish or allay, and thereby make him- a com* 
pletely different man with respect ii\ France and^ to the . 
world ; I am acting more fairly and more us^uUy to my 
country, when I show that his conduct roust be so swayed by 
. the permanent pressure of his situation, by the control of aa 
unchangea1)le and inexorable necessity, that he cannot dare 
to relax or relent without becoming the certain victim of 
his own humanity or contrition. I may be asked, are these 
merely my own speculations, or have others in Ireland adopt* 
ed them ? I answer freely, non mens hie aerniB est. It is^ 
to my own knowledge, the result of serious reflection in 
numbers of our countrymen. In the storm of arbitrary 
sway, in the torture of suffering, the human mind had lost its 
poise and its tone, and was incapable of sober reflection; but 
by removing those terrors from it, by holding an even hand 
between all parties, by disdaining the patronage of any sect 
or faction, the people of Ireland were left at liberty to consider 
her real situation and interest, and happily for herself^ I trust 

1 ' 
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in God that she has availed herself of the opportunity. With 
respect to the higher orders even of those who thought they 
had' some eause to complain, I know this to he the fact; they 
are not so blind as not to see the difference between being 
proud, and jeaioiis, and puncti!ious,.in any claim of privilege 
or right between themselves and their fellow subjects, and the 
mad and desperate depravity of seeking the redress of any 
dissatisfaction that they may feel by an appeal to force, or to 
the dreadful resource of treason and of blood. 

As to the humbler orders of our people, for whom I con* 
fess I feel the greatest sympathy, because there are more of 
them to be undone, and because, from want of educatton, 
^ey must be more liable to delusion, I am satisfied the to* 
pics to which I have adverted, apply with still greater force 
to them than to those who are raised above them. I have 
not the same opportunity of knowing -their actual opinions; 
but if those opinions be other than what I think they ought 
to be, would to God they were now prevent in this place, or 
that I had the opportunity of going into their cottages, and 
I well know I shpuld not disdain to visit them, and to speak 
to thorn the language^of affection and candour on the subject ; 
I should have little difficulty in showing to thefr quick and 
apprehensive minds how easy it is, when the heart is incen- 
sed, to confound the evils which are inseparable from the des* 
tiny of in^erfect man, with those which arise from the faults^ 
or errors of his political situation ; I would put a few ques* 
dons to their candid and unadulterated sense ; I would ask 
them— do you think that you have made no advance to civil 
prosperity within these last twenty years ? Are your opi* 
nifins of modern and subjugated France the same that yon 
entertained of popular and revolutionary France fourteen 
years ago? . Have you any hope, if the first consul got pos* 
session of your island, he would treat you half so well as those 
countries at his door, whom he must respect more than he caa 
' respect or regard you ? And do yoTT know how he treats those 
unhappy nations ? You know that in Ireland there is little per* 



, f 



110 KTRWAN'S TRIAL. 

sonar wealth to plunder, that there are few churches td 
rob. Can you then doubt that he would reward his rapacious 
generals 'and solditrs by parcelling out the soil of the island 
among them, and by dividing you into lots of serfs to till 
the respective lands to which they belonged ? Can you sup- 
pose that the perfidy and treason of surrendering your coun- 
try to an invader, would to your new master be any pledge of 
your allegiance ? Can you suppose, that while a single French 
soldier was willing to accept an acre of Irish ground, that' 
he would leave that acre in the possession of a man who had 
shown himself so wickedly and so stupidly dead to the sugges* 
tions.of the most obvious interest, and to the ties of the most 
imperious moral obligations? What do you look forward to 
with respect to the aggrandizement of your sect? Are you 
protestants ? He h'^s abolislied protestantism witkchristiani-^ 
ty. Are you catholics? •Do you think he will raise you to 
the level of the pope? -I > think he would not— but if he 
did, could you hope more privilege thaA he has left bis 
holiness? And what privilege has he left him? He has 
reduced his religion to be a mendicant for contemptuous 
toleration, and he has reduced his person to beggary and to 
rags. Let me ask you a further question. Do you think he 
would feef any kind-hearted sympathy for you? Answer 
yourselves by asking— what sympathy does he feel for 
Frenchmen, whom he is ready by thousands to bury in the 
ocean, iii the barbarous gambling of his wild ambition? 
What sympathy then could bind him to you? He is not 
your countryman^-thc scene of your birth and your child* 
hood is not endeared to his heart by the reflection that it was 
also the scene of his. He is not yolir fellow christian — he 
is not, therefore, bound to you by any similarity of duty in 
this. world, or by any union of hope beyond the grave. What 
then could you suppose the object of his visit, or the conse- 
quence of his success ? Can you be so foolish as not to see 
that he woul^l use you as slaves while he held you ; and that 
when he grew weary, which he would soon become of such 
a worthless and precarious possession^ he would carry you to 
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marfcetf in some treaty of peace, barter you for some mote 
valuable concession, and surrender you, to expiate, by your , 
punishment and.degradation^ the advantage you had g^v^n 
him by your follies and your crimes ^ 

There is another topic on. which a few words might be ad-* 
dressed to the deluded peasant of this country-^e mig^t be 
asked, what could you hope from the momentary success of 
any effort to subvert the government by mere intestine con- 
vulsion? -Could you look forward to the . hope of liberty or 
property? You see the characters, the capacities, and the * 
motives of those that have embarked qu those different sub- 
jects— ^ypu see them a despicable gang of needy adventurei^ 
•—desperate from guilt and poverty — uncountenanced by a 
single individual of probity or name-— ready to use yon as 
the instruments, aqd equally ready to abandon you, by 
treachery or flight, as the victims of their crimes. For a 
short interval, murder and rapine might have their swi^; but 
•don't be su.ch a fool as to think, that though robbing might 
>make a few persons poor, it could make many persons rich.' 
Don't be so silly as to confound the distinction of property 
with the partition of wealth* Small must be your share of 
the spoil, and short the enjoyment of it* Soon, trust me, 
yery soon, would such a state of things be terminated by the 
atrocities of its authors. Soon would you find yourselves 
subdued, ruined, and degraded. If you looked back, it 
•would be to characi^, destroyied— to hope extinguished. If 
you looked forward, you couUl see only the dire necessity you 
bad imposed upon yoqr governors of acting towards you 
with no feelings but those of abhorrence and of self- preser- 
vation— of ruling you by a system of coercion, of which alone 
you would be worthy*— and of loading you with taxes (that 
is, selling the food and raiment which your honest labour 

* • 

might earn for your ^Ekmily) to defray the expense of that 
force by which only you could be restrained. 

Say not, gentlemen, that I am inexcusably vain when I 
/uty, would to Gc^l that 1 had an opportunity of speaking this 
plaJO) and| I trusti not absurd language to the humblest ,oe!- 
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deirs of my eountrf men. When I see what sort of raiMioiNi- 
lies can preach the doctrkiea of villany and folly with -aiic- 
ceas, 1 cunoot think it very vain to suppose that they would 
' listen with some attention and aome rea|>ect to a man who 
was addressing some plain sense to their minds, whose whole 
life ought to be a pledge for his sincerity and affeetion<— *whD 
had never^ in a. single instance, deceived, or deserted themi 
or betrayed them— who had never been seduced to an aban- 
donment of their just rights, or a connivance at any of their 
ctKcesaeS) that could threaten any injury to their character. 

But perhs^s, said Mr. Curran, I have trespassed too much 
upon your patience by what may appear a digression .from 
ihe question. The motive of my doing so^.l perceive, by 
yaur indulgent hearing, you perfectly comprehend. But I 
do not consider what I have said as a mere irrelevant digr^sh 
srmi, with respect to. the immediate cause before you.. The 
reasoning comes to this; the present stat0 of this countri: 
shows that nothing could be so stupidly and perversely wicked 
as a project of separation, or of French connection-^apdy 
of course, nothing more improbable than tiie adoption of sucb 
a useless project. If it be then sosenaeleaSf.and therefore 
ao iihprobable, how strong ought the evidence to be, on 
which you would be warranted in attesting, on your oaths, to 
England and to France, so odious an imputation on the good 
•ense and loyalty of your country. Let me advert again to 
tlie evidence which you have heard to siipport so incredible a 
liharge. I have already observed on the contemptible small-^ 
ness of the number—*^ few drunken peasants assemble in the 
streets; there, in J^e fury of intoxication, they commit 
such atrocities, as no man can be disposed to defend or to e:^ 
tenuate; and having done so, they fly, because a few peace- 
officers, aided by /the gallantry of Mr. Justice Drury— >whoy 
even if he did retreat, aa has been insinuated, has at least the 
merit of having no wish to shed the blood of his fellow chris* 
tians, and certainly is entitled to the praise of preserving the 
life of a most yaluable citizen and loyal subject. 
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Iti this Whole transaction no atterot>t, however feeble or 
' ill directed) is ilhade on any place belonging to, or connected 
ndth, the government; , They never even approach the bar- 
•rack) the castle, the magazines. No leader whatever appears^ 
^ nothing that I can see to call for your verdict, except the 
. finding the bill^ and the uncorroborated statement of the At- 
tbniey**Oeneral. in that statement) too, I must beg leave to 
guard you agfiinst one or two particulars : As to what he sud 
cif my Lord Kilwarden, it was not unnatural to feel as he 
, seemed to do at the recollection, nor to have stated tkst sad 
event, as a fact that took place on that Occasion— but I am 
satisfied he did not state it with the least intention of agita* 
4ing your passions. Or letting it have the smallest influehee 
,on your judgment in the inquiry into a* charge of Righ tires* 
son. I miist beg leave also to say that no recital in any stA* 
;tute is any evidence whatsoever of the existence of any pa^ 
Ocular &ct of treason or treasonable ^oonspiracy. I must f ur« 
ther desire you to blot from your minds the reference which b^ 
"^as pleased to make' to the verdict df yesterday^«>^4md, .in 
truth, when I see the evidence on which you are-to decide 
reduced to what is legal or admissible, I don't wohder that 
Mr. Attorney-General himself should haVe treated this 
dobgbty rel^ellion with the laughter and contempt it de- 
served. 

WRere now is this providential escape of the government 
tod the castle ? Why simply in this, that nobody attacked 
cither the one or the other ; ahd that there were no persons 
that could have attacked either. It seems not unlike the 
escape which a young man had of being shot through the head 
at the battle of Dettingen, by the providential interference 
by which he was sent twenty miles off on a' foraging party 
ten days before the battle. 

I , wish from my heart that Ih^re may be now present some 
Urorthy gentlemen who may transmit to Paris a faithful ac« 
^ount of what has this day passed-«*-if soj I think some loyal 

Vol. U. 1* 
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absentee may possibly find an account in the FnbUeiBte x»t 
Mofdteur somewhat in this way :— 

« On the 33d of July last a most splendid rebellion display- 
ed her standard In the metropolis of Ireland, in a part of th© 
city, which, in their language, is called the PodtUe. The 
band of heroes that came forth at the call of patriotism, car 
pable of bearing arms, at the lowest calculation must haTe 
amounted to little less than /wo hundred person*;* The re- 
bellion advanced with a most intrepid step till she came to 
the Mte of. the old Four Courts and Tholscl. There she ea- 
pied a decayed pilfbry, on which she mounted in order to re- 
connoitre, but she found, to her great mortification, that. the 
rebels had staid behind. She therefore judged it right to 
make her escape, which she effected in a masterly manner 
down Dirty-lane ; the rebels at the same time retiring k» some 
Asorder from the Poddle^ being hard pressed by the potes 
and laRtems of the watchmen, and being additionally galled 
by Mr. Jtutke Dtury^ who came to a most unerring aim up- 
on their, re^r, on which he played without any intermission^ 
wHh a spy-glass from his dining-room window— -/?aro ara^ce* 
lienttm tceteatum denirit fimna fiede ciaudc* It is clearly as- 
certained that she did not appear in her own clothes, for she 
&rew away her regimental jacket before she fled, which haa 
l^en picked up, and is now to be seen at Mr. Carle ton*s at 
ttxpence a head for. grown persons, and threepence^ for a 

Siurae and child I It was thought at first to be the work of 

• 

*> From ftll eoneanrtiit testimonies, it irppears (hat the insargeots di4 
ttotamoajit to more than three hundred meth ill armed, and worse disel- 
ptined. With this contemptible number a great revolution was to be eifeet' 
ed in the midst of a city containing' 200,(XX) inhabitants, in the ^ace of a gar- 
risen* of lO/XX) soldiers, an army of 50,000 strong, and a formidable artitla^ 
ty, backed by all the power and infloence of a long established gorernment! 
— >QuM tqUafande temperet a lacr^fmi*? ' 

* The justice unfortui^ateiy has a lame leg. This, perhaps^ inay aeooant 
for his shyness on the night of the insurrection. 
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«n JWVA «rdstt who might have taken measure via tbe absenter 
tf the wearer, buty by a bill aod receipt found in one of the 
foAeti, it appears to have been made by the actual bodjr' tA 
lor df her august highness the consort of the first consul. 
At present it is but poorly ornamented, but it is said the Irish 
V<^onteershave entered into a subscription to trim it, if er^r 
it ^ail be worn again/* 

Happy, most happy is it for these islands, that these ru- 
modrs which are so maliciouslyinireoted'and circulated to 
destroy our confidence in each other, to invite attack and dia* 
pirit resistance, turn out on inquiry to be so ludicrous and 
^ntemptU)le, that we cannot speak of them without laughter, 
or without wonder that they did not rather form the materials 
of a farce in' a puj^etshow, than of a grave prosecutionin a 
court of justice. 

- Mr. Curran said there was still another topic, material to 
nem&id the jury ,of— th^s was the first trial for treason that 
occurred since the union of the^e islands. He said no ef- 
fectual union could be achieved by the mere letter of a 
statute; don't imagine, said he, that bigotry could blend with 
liberality,or barbarism with cultivation. If you wish to be really 
united with Great Britain, teach her to respect you, and do so 
by showing her that you are fit subjects of wholesome law»«» 
by showing her that you are capable of rising to a proud 
equality with her hi the exercise of social duties and civil 
virtues, as many parts of the globe has proved you to be in 
her fleets and her armies-«show her that you can try this 
cause as she would try it; that you have too mueh sense 
and humanity to be borne away ih your verdict l^ despica- 
ble panic or brutal fury-*— show her that in prosecutions by 
the state, you can even go a step beyond her, and that you 
can discover and act upon those eternal principles of justicei 
which it has been found necessary in that country to enforce 
by the coercion of law s you cannot, said he, but feel that I, 
allude to their statute that requires two witnesses m treason. 
Pur statute does not c<mtain thiM: provision i but if it was 



vUe to enact it there ^ & law, it caiin«it be e^er thatt. 
iriae to ^nact it her^ as a pripcip)^ } upless yqu think U 
^ilHCiteet to hold i\ out as yo^r opinipn, that the life of a man 
is ppt as valuable here, and q^ght not to be as secure^ as in 
^6 other part of the ^nipir^ ; utiless you wish to prove your 
iti^pability of eq^al rights, and equal lik^^rty witji Pritaii^ 
by consigning to the scaffold your miserably fellow subject* 
vbo» if tried in England on vhe same charge, and the sapie 
evidence, would be entitled to a verc^ict of acquhtaf. I troal- 
you will not so blemish yourselves ; I trust you will not b^ 
satisQed even wiih a cold imitation of her justice | but that] 
on this occasion, yo,u will give her an example of i^^gaaiiimilyy 
by rising superior to the passion or the panic of th^ moment. 
If, in any Qrdinary case, or in any ordinary time, you have, 
any reasonable doubt of guilt, you are bound by every prin^ 
ciple of jaw and justice to acquit. But I would advise you, 
at a time like this, rather to be lavish than parsimonious in 
the application of that principle ; even though you bad the 
strongest suspicion of his culpability, I would advise yqu to 
acqi^it. You would show your confidence in your strengthf 
that yoti felt your situation too high to be affected in the 
amallest degree by the fate of so insignifioant an individual^ 
Turn to the pfiiaerable pri^oper ^ihisel^ tainted and blemish- 
ed as he possibly may be, even h^m you nsiay retrieve to his 
country and his duty,' by a salutary effort of a^^a^onable mag- 
nanimity. You will inspire him with rev^ence for that insti* 
tution, which hnows when to- spare and whca to infiicti and 
which, instead of sacrificing him to a suspicion of his crimiiiafi« 
ty, is 4etermine4) not by the belief, but bjr the posaihilky of 
his ianoc^nc^, and dismisses him with indignant and con- 
^mptuQU^ mercy. 

Th^ prisoner's, defence was weak and ineffectuali^^he jury 
iound him guiUy^T-and the judge, Mr. Baron George^ ad-* 
dressed him nearly a^ follows 2 

Owen mrwap, after a full and patient keariog^-r^ifter a 
mpst minute and impartial investigation of the eharg» pre^ 
f^rr f 4 ag;ainst yon, ^ou have ^een convicted of hi^h treason^ 



It s^|>em*5 Y^ yf^re ai^ des^l^r in old clothes, and uised the 
a^^^bj^c^ of ii|di(i8tr|r ta the moat wicked and i^eiitrubtiye> 
PftfP^^-^fk pii^p|]tse. whi(:b,^eoiil4 you and you? uaprincipled 
^ CFU^ ' fi^RQci^es effect, would dry. up a{l the souicfi^ of 
kiduatiyf C9nfqui^4 all order) destr(^ aU ^ecur^ty, and ieavo 
yqur f^ouAtry a hideous fViifi; It appears that you ive,ce^ 
active epaiiisary of. rebellion, and hs^d obtained, by. that acti?k 
tjTi tl^^ r^li of ^ lea4er; You were not of the mul^tude of 
devoted victims who^ are led to slaught^er, and ^unged in 
Clime, by impq^ti^n ou their ignorance aiid th^ir passions. 
You ^efpe^ perfectly aware of what you were ^tput,* well 
acqu^tfid with the pl^o. and views of rebellion, and engaged 
i^ it .wjth .copl d^liberaUoHi ^d systematic ^ickednesSf 
. YoH were coolly tried, and ably defended-rr-th^t defence 
IFAS. hjeaF4 wUh patience, s^i you b«vp had eve.ry sidv^ni^^^ 
possi!>le tQ'be deriyed from the laws, more tender pf the life 
of. th^ si^bject, and all the rights attached to society, thai) 
those of any otjl^er country upon the face of the earth \ an4 
e^Hre^, vfM^ji the ei^cellence qf those laws are consicle^edy 
tlie pjiroteptipq th^y afford, and* the pure and rational freedom 
eiyqp^^d Vi^^r Qur unequ^€4 ccxpstitution) it. is truly astOf 
nidiiing how' any nian, or body of meu) could h^ Cotund, piedi- 
tating or attempting the destruction of so beautiful a system I' 
It woi^ld be incredible, if proofs the most melancholy were 
not furnished of the contrary, that such men could be found 
living .under the donunion of a sovereign who has given to 
.his people^ and peculiarly the people of this country, forty<- 
three years' experience of the . most exalted virtues, and the 
most parental anxiety for their happiness and welfare. But if 
insensible to the beauties of our constitution^ and the aOe-* 
glance which wisdom and goodness should have endeared to 
you and your associates in crime, it is wonderful Jiow you 
could be so insensible to your ow^ safety— so wretchedly in- 
sane as to think, but for one moment, that you could seize 
upon a government fenced round by such impregnable sup- 
port, such great wealth and power ; such loyalty in the peo-"^ 
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pie; and such great armies, fdri^idable in number. In dbcU 
pline, and in bravery. How is tt possible that 70U coiiM be 
«o mad as to think that any rabble insurtection coflld ^sturb. 
a government not undefined, nor its members unknown I An 
atmiable and virtuous viceroy, the faithful representative of 
his sovereign's goodness, is open to access, and -visible to 
tiiose he governs ; every member of his administration is the 
same; none are ashamed or afraid to show their honest 
fronts to the mid-day sun. 

Owen Kirwaii, I most earnestly exhort you to use the time 
allotted t(} you in this world, in sincere and penitent endea- 
vours to reconcile your soul to that God, before whose 
awful judgment-seat it is to appear so soon; think only of 
your salvation as a contrite christian should, and do not 
leave this world with a lie in your mouth, and g6 before your 
maker, swaggering in vain and boastful giiilt. Believe mey 
unhappy nian, that to disclose all you know, and thi|s make 
to your injured country and offended God all the atonement 
in your power, will prove an inexpressible consolation to you 
in your last moments, and infuse into your soul that sweet 
consciousness of right, which can alone qualify the Utter 
draught you are about to take, and justify a hope of future 
pardon and happiness. 

Sentence of death was then passed on the prisoneri aQ4 
he was accordingly executed the next day. 
6 
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THE TRIAL 



0W ROBERT EMMET, ESQ* FOR HIGH TREASON* 



SPECIAL COMMISSION'. 

/ • . * 

Wednesday, Skptember, 14, 1803. 

! 

THIS daf Mr. Emmet was put to the bar, ami arraigned 
on the following 

INDICTMENT. 



Cmmty <if the CUy ^ Dubim^^ THE jurors for cor lord the 
to vitf «^ . S king) upon their oath, present 
that Robert Emmet, *lite of Thomas^street, in the city of 
Dublin, Esq. being a subject of our said lord the now king« 
not having the fear of God in his heart, nor weighing the 
duty« of his allegiance, but being moved and seduced by 
the instigation of the devil, as a false traitor against our 
said lord the now king, his supreme, true, lawful, and un- 
doubted lordf the cordial love and true and due obedience 
which every true uid dutiful subject of our said sovereign 
lord the\king towards him ^ aaid lojrd the king should bear 
wholly withdrawing, and ooRtriving and intending the peace 
and tranquillity of this kingdom to disquiet, molest, and disturb, 
ttnd the government and constitution of this realm to.changeiL 
subvert^ and alter, and our said lord the king from the royal 
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State) title, honour, power, imperial crown and goterfiment of 
this kingdom to depose and deprive, and our said lord the 
present king to death and final destruction to bring and put; 
he the said Robert Emmet, on the 23d day of July, in the 
"ISd year of the reign of our said lord the king, at Thomas- 
street, in the city of Dublin aforesaid, with force and arms, 
falsely, wickedly, and tfaitorously did bompass, imagine,^ and 
intend our said lord the king then and there his supreme, 
true and lawful lord of and fropi the royal state, crown, title, 
power and government of this realm to depose and wholly de- 
prive, and our said' lord the king to kill and put to death. 

To this indictment wei*e added two countty and fifteen 
evert act9. 

To this indictment 'Mr. Emmet pleaded not guilty— -and^. 
on being asked if he was ready for his trial, he requested it 
should be postponed till the following Monday* » 

Monday, Sbptbmber 19, 1803* 

Mr. {Immet was again put to the bar, and Che panel hs^v 
£ag been sailed over, he peremptorily challenged 20, and 
allowed cause why another should hot be sworn, namely, that 
he was not a freeholder: after a few had beea set a$ide b^ 
die €rown, the following jury was sworo : 

lohn Oeale, Wm. G. Galway> 

John Dickson, Cha. Hart, 

Robert Turbit^ Benj. Holmes, 

Dan« Kiaahany John Lloyd^ 

Bever Beauhanan, Walter Lock,^ % 

Wfii. Oatis, Tbo. Palmer. 

The Attottiey-Getietd th^ ^(tdressed the court and jury 
iki sv^slflfiice as fellows : 

It 18 my ddQPy said he^ to stete as concisely as I can, the na- 
tttpe «f (he charge which has been preferred against the priii^ 
mm^ m the Iwri «lid also the natare of the evideiice whieli 
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win be produced to substaatiate that charge. It will require 
upon your plat the most deliberate consideration^ .because it 
is not only the highest crime of which at all times the sub^ 
ject can be guilty, but it receives, if possible, additional ag« 
gravation, when we conuder the state of Europe, and the. 
lamentable consequences which revolution has alreadf 
brought upon it. 

' Perhaps at former periods some allowance might be made 
for the heated imaginations p£ enthusiasts ; perhaps an extra<p 
vagant love of liberty might for a moment supersede a ra« 
tional understanding, and men might be induced, from want 
of sufficient experience or capacity, to look for that liberty in 
revolution. But sad experience has taught us that modem 
revolution is not the road to liberty. It throws the misiss of 
the people into agitation, only to bringf the worst and most 
profligate to the surfiice. It originates in anarchy, proceeds 
in bloodshed, and ends in cruel and unrelenting despotism. 
Therefore, gentlemen, the crime of which the prisoner 
stands charged demands the most serious and deep investi- 
gation, because it is in its nature a crime of the blackest dye, 
and which, under all existing circumttaaces, does uot admit 
of a momentary extenuation. 

Here Mr. Attorney described the law of treason,, as defined 
by the statute 35 £dw. III. He said that the indictment waA 
grounded upon three clauses; the first relates to compassing 
and imagining the death of the king-— the second in adhering 
to his enemies — ^and the third to compassing to levy war 
against him. 

Cxentl^men, said he, upon former occasions, persons were 
brought to the bar of this court, implicated in th^ rebellion^ 
in various though inferior degrees; but if I am rightly in- 
structed, we have now brought to the bar of justice, not a 
person who has been seduced by others, but a gentleman t«i 
whom the rebellion may be traced, aa the origin, the iife, and 
the soul of it. If'I mistake not, it will appear that some time 
before Christmas last the prisoner, who had visited foreign 
VoL.n. Q 
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•otmtfies, amd who, Ujt several mcMiths be&re, had made a 
continental tour, eiobracing France, returned to this coun* 
try, full of those mMchievous designs wliich have been now 
so fully exposed. He came from tliat country, in which he 
might have learned the necessary effects of revolution ; and 
l;)]^refore if he be guilty of the treason, he embarked in it 
with his eyes open, and with a previous knowledge of all its 
inevitable consequences. But notwithstanding, 1 am instruct- 
ed that he persevered in fomenting a rebellion, which, I wil) 
be bold to say, is unexampled in any country, ancient or mo* 
dern ; a rebellion which does not complain of any existing 
grievances, which does not flow from any immediate oppres* 
siQU, and which is not pretended to have been provoked by 
Qur mild and gracioda king, or by the administration employ- 
ed fay him to execute his authority. No, gentlemen, it is a 
rebellioii which avows itself to cause, not to remove, any evil 
which the people feel, but to recall the memory of grievaa- 
ces, which, if they ever existed^ must have long since passed 
away. The provocations of 600 years have been ransacked, 
the sufferings of our ancestor^ have been exaggerated) 
tMir state in former ages, and at various remote times, mis- 
represented, in expectation of extracting from the whole,. 
somethmg like a provocation to justify a revolution, which at 
the present hour and moment could have no rational foundi^* 
tion. We live under a constitution which we love ; free, afflu- 
ent, and happy, rebellion can find no incentive in our present 
condition. We feel the happy effects of beneficial laws; 
of a just adniinistration of them there is no colour of com- 
plaint. But this rebellion is to rise from the ashes of our 
ancestors, and we are called upon to relinquish our own hap- 
j^ness to vindicate their wrongs ; they are represented to 
luive been slaves, and therefore we are called upon not to 
live contented as freemen. But as there is no motive for 
rebellion now, neither can it be conciliated hereafter. The 
manifesto of treason wages eternal war against the British 
constitution— the resentment of its enemies are implacable— 
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their resolutSon is fix^d «nd cl^uiMttined~no kindness shall 
8oodi.them<i«^iio good admuitStratk^n shall. recotK:ile them^ 
d|ojcl6ineftcy..sh{di R86iis|^,them» Rebek they ai^e at heu^ 
-and agsiiist the .miidett adoiinislriticm of «ur goy^nmimit 
^ey proclaim a^. perpetual md uofelentmg hosd^lty. . 

Mr. Att9riii9|r.]tbQii at great length went over tlie whole ^ 
.the evideBcey describing in glowing and h^h^iBplaiiredJan- 
guagci the rash prooeedtngs of the ' insurg^ntst thiiu* feehie 
means, and fruitless atteiftpts to effect their purpoaei, 

Gentlemeni I have upon all' former oceasions. felt a censi^ 
derable anxie^, that ahy warmth »rhicb may be induced by 
the discharge of my duty^-shouid not lead me to exceed it. JL 
•have pressed mponevei^ sueceseife jury, mildness, olenteaey, 
«iid modevation. I am sure, in those feelings, yoii antifiinalbe 
'«ny recomniendation of mine. I request that nothing whieh 
has &llen frem' mp, and which. I hfive. staled only with a view 
of making the mass of evidence intelligible, may.faav^ mf 
other operation. 'My statement is merely intended to make 
yoa more readily understand that evidence which shall pfe» 
ceed* from others^ not to make any impression itself^ 

If^I have Slid any thing to- incite within you an addkionai 
•iadig^tioB , against tbecrime, i am not. sorry §av having done 
eo ; but I do not mean in expressing iny horror of the crinie 
to prejudice the criminal ; on the contrary, in proporti6n 'to 
the enormity, of the offence, should the presumption be that 
he has not committed it. I must also request, if you have 
heard before this day of the prisoner's name, that yea wiU 
endeavdur to forget it ; the vague and uncertain rumours of 
popular misrepresentation should be entirely forgotten-— that 
which may have been matter ^f Idle conversation should not 
work against the prisoner at the awful moment of tnah You 

r 

have the life of a fellow subject in your hands, and by the 
peculiar benignity of our laws, he is presumed to be ah^nnOr 
cent man until your verdict inds him guilty. But in leaning 
against a bias, you must not take a direction the other' xfraef. 
U upon the whole we lay such concluslTe evidence before y dp 
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is no human mind can resist, you will be boimd to dischatge 
yoor diit]^9 and find the priscmer guilty. But in the investi- 
gatton of that .evidence every former feeling of your minds 
must be discharged— 4fsten wttfa attention— give the pri- 
soner the full be^fit of any defence which he may make, and 
dispassionately conud^r the nature of his vimficatioii. 

But, on the other hand, gentlemen, you have a duty to dis- 
charge to your king and to your country. Many victims have 
fallen, who undoubtedly may not, abstractedly uken, have in- 
curred «ny very considerable proportion of guilt ; men who, 
iricapableof deciding for themselves, have been absorbed in the 
jguilty ambition of others.; but if it shall appear that the pri- 
tidner was the prime mover of this rebellion, that he was the 
^ring which gave it life and activity, then, I say, no felse 
feeling of pity for the man slKw^d warp your judgment, oi^ 
divert your imderstanding-. I know the progress of every 
good mind is uniform ; it begins with abhorrence of the 
etime, and ends with compassion for the criminal. I do not 
wish to strip misfortune of perhaps its only consolation ; but 
it must not be carried so far as to interfeie with the admi- 
nistration of public justice ; it must not be allow<fd to sepa- 
rate punishment from guilt: and therefore, if upon the evi- 
doice you shall be satisfied that this man is guilty, you must 
dia<charge your duty to your king,, your country, and to your 
Godi lU on the other hand, nothing shall appear sufficient 
to s^ffect him, we shall acknowledge that we have, grievously 
offended him, and will heartily participate in the common 
joy that must result from the acquittal of an innocent man* 

SVIDXNCK VOR THS CROWN* 

John Fleming sworn, deposed, that on the 32d of July, 
and for the year previous thereto, he had been hostler at the 
White Bull Inn, Thomas-street, kept by^a person named 
Dillon. The house was convenient to ^lass-lane, where the 
cebel deji6t wasy and to which the witness had free and con- 
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«tafit aecess; having been in the confidence of the conaptrae 
tors, and employed to bring the ammunition and other thinga. 
He saw the persons there making pike liandle% and heading 
them with the iron part; he. also saw the blunderbusses, fire»- 
locks, and pistols in the defidi : and saw ball catridges ma* 
king there. Here the witness identified the prisoner, at the 
bar, .whom he saw in the defuSi for the first time, on Tuesr 
day morning after the explosion in Patrick-street. (That cx» 
plosion took place on Saturday the 16th.) The witness had 
opened the gate of the inn yard, which opened into Mass-lane 
to let out Quigley^ when he saw the prisoner, accompanied by 
a man named Palmer ; the latter got some sacks from^ the 
witness to convey ammunition to the stores ; and the pii- 
soner went into the defi6t^ where he continued almost con* 
stantly till the evening of the SSd^ directing the preparations 
for the insurrection, and having the chief authority. He 
heard the prisonejr read' a little sketch, as the prisoner called 
it, purporting, that every officer, non-commissioned officer, 
and private, -should have equally eveiy . thing they got, and 
have the same laws as in France. Being asked what they 
were to share, the prisoner replied, ^ what they got when 
they were to take Ireland or Di^lin.*' He saw green uni^* 
ibrm jackets making in the defi6t by difTerent tailors; one. of 
whom was named Colgan. He saw one uniform in parti- 
cular ; a green coat laced on the sleeves and akirts, &c. and 
with gold epaulets, like a general's dress. He saw the pri* 
soner take it out of a desk one day, and. show it to all prer, 
sent ; (here the witness identified the desk, which was in 
court ;) he also saw the prisoner, at different times, take out 
papers and put papers into the desk ; there was none other 
in the store ; Quigley also used somethnes to go to the desk* 
On the evening of the 23d of July, witness saw the prisoner 
dressed in the uniform above described, with white waistcoat 
and pantaloons, new boots, and cocked hat, and white feather. 
He had also a sash on him, and was armed with a sword and 
case of pistols. The prisoner called for a big coat, (but did 
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tiot get it,) to disguise his unifovm^ as he said, until he went 
to the party that was to attack the castle Quigley «^d a peiv 
iSoD named Stafford, had unifdrms like that of Ernm^ty but 
that they had only one epaulet. Quigley wore a white fea.- 
thcr and Stafford a green ooe. Stafford was a baker in Tho* 
ina&^street. About 9 o'clock the prisoner drew his sword> 
«nd called out, ^ come on boys I" he sallied out of the defiSt 
Accompanied by Quigley and Stafford, and about 50 men, as 
well as the witness could judg^, armed with pikes, blunder- 
i^usses, pistols, &c. They entered Dirty-lane, and went froni 
thence into Thomas-street. The prisoner was in the centre 
of the party. They began to fire in Dirty-lane, and also 
when they got into Thomas-street, the witness was with the 
•party* The prisoner w^nt, in the steles, by the. name of £1* 
lis. He was considered by all of them as the general, and 
the head of the busine(ss ; the witness heard him called by 
the title of general. In and out of the de/idt it was said, that 
they were preparing to assist the French, when they landed. 
Quigley went, inr the (lefi6t by the name of Graham. 

Terence Colgan, the tailor menticNied in the foregoing 
■evidence, being sworn, deposed, that on the Stingy previous 
to the insurrection, he came to town from Lucan, where he 
4ived; and having met with a friend, they went to Dil- 
lon's, the~White Bcill Inn, in Thomas-street, and drank until 
the witness, overcome with liquor^ fell asleep, when he was 
conveyed, in this state of insensibility, into the defiSt in Mass- 
iane, and when he awoke the next morning, he was set to 
work making green jackets and white pantaloons. He saw 
the prisoner there, by whose dh*ections every thing^was done, 
and who, he understood, was the chief. He recollected see*' 
Ing the last witness" frequently in the defiSt while he was 
there. He also saw the prisoner often at si desk writing. 
The witness corroborated the general preparations of arms, 
ammunition, &c. for the insurrection. 
A number of other evidences were examined^ all corrobo- 
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rating the aforesaid statemenu. We think U necessary oaly 
to add the following < 

I 

Major Sirr examined by the Jit torney 'General^ 

9 

Q. Did you arrest any person in August last, at the hous^ 
9f a Mrs. Palmer, in Harold's-Cross I 

A. I did, the prisoner at the bar. I heard that there was 
a strange, suspicious kind of man, who lodged in the back 
parlour. I sent a man before me, about 6 o'clock in the 
evening, to give a single rap at the door ; when it was open- 
ed, I rushed in, and found the prisoner, Mrs. Palmer, and her 
daughter, sitting at their dinner ; I gave him in charge to the 
man who accompanied me, and wetH into the next room with 
Mrs Palmer, to interrogate her relative to the prisoner, 
whose name she said was He wit, and that he was a very pro- 
per young man ; the prisoner told me that his name was Cun- 
ningham, yl went to the prisoner and asked him how long 
he had been in the house ? and he said that he only came 
there that morning. I saw him bloody, and learned that he 
had attenip(ed to make his escape. I went again to Mrs. 
Palmer, and she told me he had been in the house for a month. 
I saw a manuscript paper upon the chair in the room where 
the' prisoner lodged, and put it in my pocket. I then went 
to Harold's-Cross bridge, and beckoned to a guard of sol- 
diers, who were waiting for a signal to attend me, in case 
I should want their assistance ; I placed a sentinel over the 
prisoner, and placed others about the house and garden. I 
w^nt again to Mrs. Palmer, and took her account in writings 
and hearing a noise, I went to the back of the house, and 
saw the prisoner running down the garden; I called to 
the sentinel to fire, (not choosing to suffer an escape,) 
at the sanie time pursuing the prisoner, and when I came 
ne^r him, he turned round and said, I surrender. In the 
meantime, the soldier attempted to fire, but his piece did not 
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go off. I then searched the prisoner) and found some papew 
about him. Seeing that he had been hurt, I apologized ta 
him for the necessity I was under of treating him with such 
severity. He replied) ^ all is fair in war." When he was 
brought to the castle, he admitted that his name was Robert 
Emmet. Major Sirr then identified the papers found upon 
the prisoner, and that found upon the chair in his room. 
Some objections were made to the reading of this latter pa- 
per, upon the grounds that people had access to the room ; 
but they were overruled. The case of Lord Russel was 
cited, in which it appeared, that papers found in his room 
were received as evidence. Here the papers were read, 
and the case closed on behalf of the crown. 

Mr. M^Nally said he was instructed by the prisoner to tell 
their lordships, that he would not trouble the court with any 
defence, and that, as he did not himself mean to make any 
observations, he conceived the case on both sides rested with 
their lordships and the jury. He said he apprehended that,, 
when the counsel for the crown spoke to evidence, it was in 
the nature of a reply ; and as he, the counsel for the prisoner, 
did not intend to make any observations, there was nothing 
to reply to. But Mr. Plunket contending for his right to 
speak, he accordingly addressed the court and jury in a very 
long speech, to the following purport: 

You need not entertain any apprehension, that, at this hour 
of the day, I am disposed to take up a great deal of your 
time, by 6bserving upon the evidence which h^s been given.. 
In truth, if this were an ordinary case, and if the object of 
this prosecution did not include some more momentous inte* 
rests than the mere question of the guilt or innocence of the 
unfortunate gentleman who stands a prisoner at the bar, I 
should have followed the example of his counsel, and should 
have declined making any observations upon the evidence. 
But, gentlemen, I do feel this to be a case of infinite impor- 
tance indeed. It is a case important, like all others of this 
kind, by involving the life of a feUow subject ; but it is doubly 



and ui#ld impoctaiit, because, fron^ the evidence which 
kds been ^iven in tbe progress of it, the system of this con- 
a]uracy against the laws and constitution of the country has 
been developed in all its branches ; and, in observing upon 
the conduct of the prisoner at the bar, and in bringing home 
the evidence of his guilt, I am bringing home guilt to a 
person, who, I say, is the centre* the life-blood and soul of 
this atrocious conspiracy. [H^ere Mr. Plunket recapitulated 
the whoie of the evidence, with remarks on each part.] 

Gentlemen^ with regard to this mass of accumulated evi- 
4^Skce, forming irrefragable proof of the guilt of the pri- 
soner, I conceive no man, capable of putting together two 
ideas, can have a doubt Why then do I address you^ or 
why should I trespass any longer on your time and your at- 
tention ? Because, as I have already mentioned, I feel this 
to be a case of great public expectation'-«of the very last na- 
tional importance; and because, when I am prosecuting a 
Qf&n in whose veins the very life-blood of this conspiracy 
flowed, I expose to the public eye the utter meanness and 
insufiEicIency of its resources. What does it avow itself to 
be ? A plan not to correct the excesses, jot reform the 
pbi^ses of the governpient of the country ; not to removo 
any specks of imperfection whi^h might have grown upon 
the surface of the constitution, or to restrain the overgrown 
power of the crown, or to restore any privilege of parlia-^ 
ment, or to throw any new securiiy around the liberty of thfr 
subject. No— but it plainly and boldly avows itself to be a 
plan to separate Great Britain from Ireland, uproot the mo- 
narchy, and establish " a free and independent republic in 
Ireland," in its place ! To sever the connection between 
Great Britain and Ireland ! Gentlemen, I should feel it a 
waste of words and of public time, were I addressing you, 
or any person within the limits of my voice, to talk of the 
frantic desperation of the plan of any man who speculatea 
upon the dissolution of that empire whose glory and whose 
happiness depends upon its indissoluble connection. But were 
Vol. H. K 
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it pracdctblc to sever that connection— to untie the link0 
which bind us to the British constitution, and to turn us 
adrift upon the turbulent ocean of revolution, who couid an- 
swer for the existAce of this country, as an independent 
country, for a year ? God and nature have made the two 
countries "essential to each other— let them cling to each 
other to the end of time, and their united affection and 
Royalty will be proof against the machinations of the world. 

But how was this to be done ? — By establishing " a free 
and independent republic !"— high Sounding names ! — I would 
ask whether the man who used them understood what they 
meant? — I will not ask what may be its benefits, fori know 
its evils. There is no magic in the name. We have heard 
of ^^ free and independent republics," and have since seen 
the most abject slavery that ever groaned under iron despot- 
ism gr6wing out of them. 

Formerly, gentlemen of the jury, we have seen revolu- 
tions effected by some great call of the people ripe for t^ 
change, and unfitted by their habits for ancient forms ; but 
hiere, from the obscurity of concealment, and by the voice of that 
pigmy authority, self-created, and fearing to show itself but 
in the arms and under cover of the night, we are called upon 
to surrender a constitution which has lasted for a period of 
one thousand years.* Had any body of the people come for- 
ward, stating any grievance, or announcing their demand for 
a change ?— No ; but while the country is peaceful, enjoying 
the blessings of the constitution, growing rich and happy 
under it, a few desperate, contemptible adventurers in the 
trade of revolution form a scheme against the constituted an* 
^orhies of the land, and attempt by force and violence to over- 
throw an ancient and venerable constitution, and to plunge a 
whole people into the horrors of civil war ! 

If the wisest head that ever lived had framed the wisest 
system of laws which human ingenuity could devise— if he 
were satisfied that the system were exactly fitted to the dis- 
* Here Mr. P. must have spoken metaphorieally. 
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position of the people for whom fie intended it ; and that m 
great proportion of that people were anxious for its adoption^ 
yet give me leave to say that under all these circumstances of 
fitness and disposition, a well judging mind, and a humane 
heart, would pause awhile, and stop upon the brink of his 
purpose, before he would hazard the peace of the country, 
by resorting to force for the establishment of his system ; 
but here, in the frenzy of distempered ambition, the aim 
thor of the 'proclamation conceives the project of ^ a free 
and independent republic*' — he at once flings it down, and he 
tells every man in the community, rich or poor, loyal or 
disloyal, he must adopt it at the p«ril of being considered an 
enemy to the country, and suffering the pains and penalties 
attendant thereupon. 

And how was this revolution to be effected ? The procla- 
mation conveys an insinuation that it was to be effected by 
their own force, entirely independent of foreign assistance. 
Why ? Because it was well known there remained few in 
this country so depraved, so lost to the welfare of their native 
land, that would not shudder at forming an alliance with 
France : and therefore the people of Ireland .are told " the 
effort is to be entirely your own, independent of foreign aid." 
But how does this tally with the time when the scheme was 
first hatched : the very period of the commencement of the 
war with* France ? How does it tally with the fact of con- 
sulting in the defidt about the cooperation with the French, 
which has been proved in evidence ? But, gentlemen, out of 
the proclamation I convict him of duplicity. He tells the 
government of the country not to resist their mandate, or 
think that they can effectually suppress rebellion, by putting 
down the present attempt, but that " they will have to crush 
a greater exertion, rendered still greater by foreign assist* 
ance.** So that upon the face of the proclamation, they 
avowed, in its naked deformity, the abomihable plan^ ot an 
altiance with the usurper of the French throne to ovenarn 
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ihe ancient cdnstitution of the land, anTd to fubstitute a new- 
republic in its place !-«* 

After speaking at 'great length on the absurd plan of the 
insurrection, the contemptible numbers that were to effect 
the revolution, and the atrocious intentions of the conspira* 
tors, ^r. Plunket concluded in these words :— Gentlemen^ 
why do I state these facts ? Is it to show that the goveriH 
nent need not be vigilant, or that our gallant countrjrmen 
should relax in their exertions? By no means; but to in- 
duce the miserable victims who have been misled by those 
phantoms of revolutionary delusion, to show them that they 
QVght to lose no time ip abandoning a cause which can* 
9Qt protect itself, and exposes them to destructiont and t* 
adhere to the peaceful and secure habits of honei^t industry* 
If they knew it, they have no reason to repine at their 
lot : Providence is not so unkind to them in casting them 
in that humble walk in which they are placed. Let them 
obey the law, and cultivate religion, and worship their God in 
their own way. They may prosecute their labour in peace 
and tranquillity ; they need not envy the higl^er ranks of life, 
but may look with pity upon that vitious despot who watches 

• with the sleepless eye of disquiedng amlntion, and sits a 
wretched usurper on the throne of the Bourbons. But I do 

^ not wish to awaken any remorse, except such as may be 
salutary to himself and the country, in the mind of the pri* 
soner. But when he reflects, that he has stooped from the 
honourable situation in which his birth, talents, and his edu* 
cation placed hihi, to debauch the minds of the lower ' orders 
of ignorant men, with the phantoms of liberty and equality, 
he. must feel that it was an unworthy 4ise of his talents—- he 
should feel remorse for the consequences which ensued, 
grievous to humanity and virtue, and should endeavour to 
make all the atonement he can, by employing the little 
lime which remains for him in endeavouring to undeceive 
them. 
Liberty and equality are dangerous names to make Use of 
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«^If piopevljr understood, thejr mean enjqrt&fnt of petponil' 
freedom undei^ the equ$d protedion of tbc law^, and a genuine 
love of Uherty inculcates an affeclion for our friends, our king, 
and country<-«*a. veverence for their iivea*— an anxiety for 
Ibeir safety, a fe«ling which advances from private to public 
Hfe« until it expands and swells into the more dignified name 
of philanthropy and philosophy. But in the cant of modem 
philosophy, these affections which form the ennobling dis^ 
tioctions of man's nature are all thrown aside->7<-aU the vices 
of his character are made the instruments of moral good—* 
an abstract quantity of vice may. produce a certain quantity 
of moral goodl To a man whose principles are thus p<u* 
soiled, and his judgment perverted, the most flag^tiou9 
primes lose their names-— robbery and murder become moral 
good ! He is taught not to startle at putting to death a fel- 
low creature, if it be represented as a mode of contributing 
to the good of all. In pursuit of those phantoms and chi* 
meras of the brain^ they abolish feelings and instincts, which 
God and nature have planted in our hearts for the good of 
human kind. Thus Jb|y the printed plan for the establishment 
of liberty and a free republic, murder is prohibited and pro- 
scribed; and yet yov have heard how this caution against 
excesses was £Dllowed up by the recital of every grievance 
that ever existed, and which could excite every bad feeling 
of the hearir— the most vengeful crueltyi and insadate thirst 
for blood. 

Gentlemen^ I am anxious tq suppose that th^ mind of the 
prisoner reooiled at the scenes of murder whi^b he witnessed? 
and I mention one circumstance with satisfaction-— it appears 
he saved the life of Farrell, and may the recollection of that 
one good action cheer him in his last moments. But, though 
he may not have planned individual murders, that is no ex- 
cuse to justify his embarking in treason, which must be 
followed by every species of crime. It is supported by the 
rabble of the country, while the rank, the wealth and the 
power of the couptry are opposed to it. Let loose the rabble 
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of the country from the salutary restraints of the 'law^ and 
who can take^upon him to limit their barbarities? Who 
can say he will disturb the peace of the world, and rule it 
when wildest ? Let loose* the winds of Heaven,, and what 
power less than omnipotent can control them ? So it is 
with the rabble— let them loose, and who can restrain them \ 
What claim, then, can the prisoner have upon the compas* 
sion of a jury, because, in the general destruction which his 
schemes necessarily produce, he did not meditate individual 
murder ? In the short space of a quarter of an hour, what a 
scene of blood and horror was exhibited ! I trust that the 
blood which was shed in the streets of Dublin upon that night, 
and that which has since, and may hereafter be shed, upon 
the scaiFoid, will not be visited upon the head of the prison- 
er* It is not for me to say what are the limits of the mercy of 
God — what a sincere repentance of those crimes may effect; 
but I do say that if this unfortunate young gentleman retains 
any of the seeds of humanity in his heart, or possesses any of 
those qualities which a virtuous education in a liberal semi- 
nary must have planted in his bosom, he will make an atone- 
ment to his God and his country, by employing whatever 
time remains to him in warning his deluded countrymen 
from persevering in their schemes. Much blood has been 
shed ; and he, perhaps, would have been immolated by his 

' followers if he had succeeded. They are a blood-thirsty crew, 
incapable of listening to the voice of reason, and equally 
incapable of obtaining rational freedom, if it were wanting in 
-this country, as they are of enjoying it. They embrue their 
hands in the most sacred blood of the country, and yet they 
call upon God to prosper their cause, as it is just \ l|ut, as 
, it is atrocious, wicked, and abominable, I most devoutly in- 

*^ vc^e that God to confound and overwhelm it.* 

* About the jear 176/ the Rot. Mr. Planket, an eminent dissenting 

elergyman of the north pi Ireland, was called to preside over a eongre- 

gatiop in the city of Dublin. This happened in Lord Townshend's time^ 

when a number of .first-rate men of getiios gave a peculiar^ brilliancj 

1 
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Lord Norbury charged the jury, minutely rectpitultdng 
the whole of the, evidence, and explaining the law. 

The jury, without leaving the box, pronounced the prisoner 
guilty. 

The judgment of the court having been prayed upon the 
prisoner, the clerk of the crown, in the usual form,, asked 
him what he had to say why judgment of death and exe* 
cution should not be awarded against him according to law ? 

Mr. Emmet. " I am asked if I have any thing to say why 
sentence of death should not be pronounced .upon me. Was. 
I to suffer only death, after being adjudged guilty, I should 
bow in silence— -but a man in my situation, has not only to 
combat with the difficulties of fortune, but also with the diffi- 
culties of prejudice; the sentence of the law which d^sliyers 
over his body to the executioner, consigns his character to 
obloquy. The man dies, but his memory lives; and that 
mine may not forfeit all claim to the respect of my country- 
men, I use this occasion to vindicate myself from some of 
the charges advanced against me. I am accused of being an 
emissary of France : 'tis false I I am no emissary ; I do not 
wish to deliver my country to any foreign power, and least of 
all to France. No I never did I entertain the idea of establish- 
ing French power in Ireland. I did not create the rebellion 
for France, but for liberty : — God forbid ! On the contrary^ 
it is evident from the introductory paragraph of the Address 
of the Provisional Government, that every hazard attending an 
'independent effort was deemed preferable to the more fatal 
risk of introducing a French army into the country. When 

to that faeeUous nobleman's administration. Mr. Plankct, with great in- 
dependenee of political sentiment, was remarkable for his wit and vWaeitj, 
whieh brought him hito the notice of the most eminent personages of the na* 
tion of both parties, by whom he was maob^ admired. He had three sons ; 
«ne a lawyer, another a physician, and the third was a merchant in this 
•ountry. The counsellor, soon ailer he delivered the above philippic, 
was made solieitbr^general, and is now on the high road to all the honours 
and emoluments of the law. 
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tbe fluctuaitifig tpirit of French freedom was not fixed and 
bounded by. the chaihs of a militarif despot) it might have 
been an excasaMe policy to have sought the assistance of 
France^ as was done in the year 1798 — then it might not 
have been so great a hazard to have accepted of French aid 
Under a guaranteeing treaty, such as Franklin obtained for 
Aoierica. fiat in the present day, could the Provisional 
Government have formed such a plan, they would have exhi- 
bited such a proof of mental imbecility as to unfit them for 
Uie common offices of life. Small would be our claims to 
patriotism and to sense, and palpable our affectation of the 
love of liberty, if we were to encourage the profanation of 
<Hir shores by a people who are slaves themselves, and the^ 
unprincipled and the abandoned instruments of imposing 
slavery on others. If such an inference is drawn from 
any part of the proclamation of the Provisional Government, it 
calumniates their views, and is not warranted by the fact. How 
could they speak of freedom to their countrymen — how as- 
sume such an exalted motive, and meditate the introduction of 
a power which has been the enemy of freedom in every 
part of the globe? Reviewing the conduct of France to 
other countries; seeing how she has behaved to ftaly, to Hol- 
land, and to Switzerland, could we expect better conduct 
towards us I No I— Let not then any man attaint my me- 
mory liy believing that I could have hoped freedom through 
the aid of France, and betrayed the sacred cause of liberty, 
by committing it to her most determined foe. Neither let 
any man hereafter abuse my name, or my principles, to the 
purpose of so base and wicked a delusion. O ! my country- 
men, believe not those who would attempt so parricidal an 
imposition upon your understandings. Deliver my country 
into the hands of France ! What ! meditate such a cruel as- 
sassination of her political life ! Had I done so, I had not 
deserved to live; and dying with such a weight upon my 
character, I had merited the honest execration of that coun- 
try which gave me birlh> and to which I would have given 
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frde^kmi. Bad I been. in Switzerland I wduM Kaye fougjit 
ng^st' the' Freneh» for I am certain the Swisa are hostU« 
iO'the Freneh« In the diji^ity of freedom I would have ex- 
pired on the threshold of that country, and they should have 
entered it only by passing over my lifeless corse. Is it tlie^ 
to be supposed that I should be slow to make the same sa« 
crifice to my native land ? Am I, who lived but to be of 
service to my country— who resigned for that service the 
worship of another idol I adored in my heart, and who wpuld 
subject m3r«elf to the bondage of the grave to give her inde- 
pendence-— am I to be loaded with tlie foul and grievous 
calumny of being an emissary of France ? My lords, it may 
.be part of the. system of angry justice to bow a man's mind 
by humiliation to meet the ignominy of the scaffold ; but 
worse to me than the scaffold's shame, or the scaffold's' 
terrors, would be the imputation of having been the agent of 
French despotism and ambition; and while I have breath, I 
will call upon my countrymen not to believe me guilty of so 
Ibul a crime against their liberties and their happiness. Though 
yoii, my lord, sit there a judge, and I stand here a culprit--^ 
yet you are but a man^ and I am another ; I have a right, there*> 
IbrC) to vindicate my character and motives from the asper- 
sions of calumny ; and) as a man to whom fame is dearer 
than life, I will make the last use of that life in rescuing niy 
memory from the afflicting imputation of having been an 
emissary of France, or seeking her interference in the inter- 
&al regulations of our affairs. Did I live to see a French 
army approach this country, I would meet it on the shore, 
with a torch in one hand and a sword in ^the other—*! would 
receive them with all the destruction of war i I would ani- 
mate my countrymen to immolate them in their very Jboats 
before our native soil should be polluted by a foreign foe. , If 
they succeeded in landing, I would burn eVeiy blade of grass 
before them— raze every house— -contend to the last for 
every inch of ground — and the last spot in which the hope 

of freedom should desert me, that spot would I make my 
VoL.ir. s 
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grave ! What I cannot dq, t leave a legacy to my cmintry^. 
because 1 feel conscious that my death were unprofitable! 
and all hope of liberty extinct, the moment a French annf 
Obtained a footing in this island." 

^Such are the words which were fiut into Mr, Emmet^a trtoutk ^ 
dy the fiublication from which we have extracted the Jore^ 
going two trials'^^what follows has been sent to us as the 
genuine sfieech qf that unfortunate gentleman. In the whole 
of these trials^ we have impartially given both sides oj the 
question as Jar as the limits of the work would fiermzt; we 
therefore lay both the sfieeches before our readers^ who may 
prrfer* or reject according to their own interests or tncHna^ 
lions. We are inclined to believe that the latter is much nearer 
the truth than the former ; indeed^ it evinces a strong de* 
^ gree of authenticity from the lofty ideas ^ the,emfihatical Ian* 
guagCj and the known sentiments af this undaunted cham* 
fiipn of the liberty of his country.^ 

■\ I^r. Emmet. *^ What have I to say why sentence of death 
should not' be pranounced on me according to law? I have 
nothing to say that can alter your predetermination^ nor that . 
will become me to say with any vieMi to the mitigation of 
that sentence which you are here to pronounce, and I must 
abide by. ' But I have thi^t to say which interests me mot^ 
than life, and which you have laboured (as was necessarily your - 
office in the present circumstances of this oppressed country) 
to destroy. ^ have much to say why my reputation should 
be rescued from the load of fdlse accusation and calunmy 
which has been heaped upon it. 

I do not Imagine that, seateid where you' are, your minds 
can be so free from impurity as to receive the least impres- 
sion from what I am going to utter. I have no hopes that I 
can anchor my character in the breast of a court constituted 
and trammeled as this is. I only wish, and It is the utmost I 
expect, thai your lordships may suffer it tp float down your 
memories^ untainted by the foul breath of prejudice^ until it 
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ffii^s 8onM$ more hosfutaUie harbour to shelter it from the 
storms b^ which it is at present buffeted. Were I only to 

y . sxiffer death, after being adjudged guilty by y^ur tribunal, I 
should bow in silence, and meet the &te that awaits me 
vrithottt a murmur; but the sentence of the 4aw, whjjbh deli«* 
vers my bpdy to the executioner, will, through the ministry 
of that law, labour, in its own vindication, to consign my cha- 
racter to ohloquy-^for there must be guilt somewhere ; who- 
Iher in the sentence of the court, or in the catastrophe, pos- 
terity must determine. A man in my situation has not only 

*" to encounter the difficulties of fortune, an^ the fgrce of power 
oyer T)Atnds which it has corrupted or subjugated, but also* 
the difficulties of established prejudice. The man dies> 
but his memory lives. That mine may not perish, that it may 
live in the respect of my countrymen, I seize upon this op- 
portunity to vindicate myself from sopie of the charges al» 
kged against me. When my spirit shall be wafted to 9» 
iQore friendly port ; when my shade shall have joined the 
bands of those martyred heroes who have shed their blood on 
the scaffold and in the Held, in defence of their country and 
of virtue — ^this is my hope— 1 wish that my memory and 
name may animate those who survive me ; while 1 look down 
irith complacency on the destruction of that perfidious go- 
-^emment which upholds its domination by blasphemy of the 
Ifost High — which displays its power over men as over the 
beasts of the forest — which sets man upon his brother, ahd 
lifts his hand in the name of God against the -throat of hi^ 
fellow who believes or doubts a little more or a liitle less 
Shan the government standard — a govertiment, which is 
steeled to barbarity by the cries of the • orphans and the tears 
•f the widows which it has made. \Here Lord JSTorbury in- 
$&rufited Mr. Emmet^ ^aying^ that the wicked enthuaiaata who 

fiU aa he did were not equal to the accomfiliahmant qf their 

vHld de^ignaJ] 

I appeal to the immaculate God— I swear by the throne of 
Heftven, before which I must; shortly appear— by the blood of 



r 



140 EMMET'3 TRIAL* 

the murdered' patriots who have* gone b«fdre nie^*-»that wijr 
conduct had been through all' this peril,- and through all my 
pui'poses, gi>verried only by the convictions vhich I have wto 
tered, and by no other view than that of their cure, and thtr 
emancipation of niiy eootitry from the superinhuman oppress 
sion under which she Has so long and too patiently travailed; 
and 1 confidently hope, that wild and chimerical as it may 
appear, there i^ still union and strength in Ireland isufii- 
cient to accomplish this noblest enterprise. Of this I speak 
with the coniidence of intimate knowledge, and with the con- 
solation that appertains to that confidence. Think not, my 
lord, I say this for the petty gratification of giving you a 
transitory uneasiness. A man who never yet raised his 
irpice to assert a lie will not ^asard his character with pos* 
terity by asserting a falsehood on a subject so important to 
his country, and on an occasion like this. Yes, my lord, a 
man who does not wish to have his epitaph written nntli hia 
country is liberated, will not leave a weapon in the power €§ 
envy nor a' pretence to impeach the probity which he meana 
to preserve even in the gravfe to which tyranny consigns htm: 
^ffere he was a^ain interrupted by the jud^e.\ 

Again I say that what I have spoken was not intended for. 
your lordship, whose situation I Cettimiserate ' rather thai» 
envy— my expressions were for my coimtrymen ; if there is A 
true Irishman present, let my last words cheer him in the 
hour of affiiction. [^Here he was agcan interrupxtd by th4 
f court. Ji I have always understood it to be the duty of a judge^ 
when a prisoner has been convicted, ta jpron^unce the sen-t 
tence of the law; I have also understood that judges some<< 
times think it their duly to hear' with patience, and to speak- 
with humanity ; to exhort the victim of the laws, and to of* 
fer, with tender benignity, his opinions of the mc^ves by 
which he was actuated in the crime of which he had been 
adjudged guilty — that adjudge has thought it his duty so td 
have doncy 1 have nb'dbubt; but where is the boasted* free- 
dom of your insutution&-»where is' the vaufited imparliaiitf 
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and clemency of jdnr coujrts. of justice, if an tipfortiuiate 
p^sQQ^r, whom your policy, not pure justice, i^ about to de* 
lii^^r into the. hands of the executioner, is not suffered to ex- 
plain his mouves. sincerely. and truly, to vindicate the princi- 
ples by which he wfis actuated ? 

My lord, it may be a part of the system of angry justice 
to bow a man's mind by humiliation to, the purposed ignomi- 
ny of the scaffold ; but worse to me than the purposed shame, 
' or the scaffold's terrors, would be the shame of such foul and 
unfounded Imputations as have been laid against me in this 
count. You, my lord, are a judge, I am the supposed cul- 
prit^— Lam a man, you are a man also— by a revolution of 
power, we might change places, though we never could 
change characters ; if I stand at the bar of this court, and 
dare not vindicate my character, what a farce is your justice ! 
If I stand at this' bar, and dare not vindicate my character! 
hoW dare you calumniate it? Does the sentence of death 
which, your unhallowed policy inflicts on my body, also 
eondemn my~ tongue, to silence, and my reputation to re- 
proach ? Your executioner may abridge the period of my 
existence; but, while I exist, I shall. not forbear. to vindicate 
my character and motives from your aspefsions ; and, as a~ 
aaan to whom fame is dearer than life,^I will make the last 
use of that life in doing justice to that reputation which is to 
live a^er me, and which is the only legacy I can leave to 
those I honour and love, and for whom I am proud to perish. 
As men, we must appear on the great day at one commoh 
tribunal, and it will then remain for the Searcher of all Hearts 
to show a collective universe who was engaged in the most 
virtuou^ctions, or attached by the purest motives— my coun- 
try's oppressors, or — ^Herche was interrufitedj and told to 
l^ten to the sentence qf the law^ >v 

My lord, shall a dying man be denied the legal privilege 
of exculpating himself, in the eyes of the community, of an 
undeserved reproach thrown upon him during his trial, by 
«iiarj;ing him with ambition, and attemptmg to cast away, for 
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a paltrf consideration, the liberties of his country ! Why 
did your lordship insult me ?— or, rather, why insult jirstipe 
in demanding of me why sentence of death should not be 
pronounced ? 1 know, my lord, that (orm prescribes that yo^ 
should ask the question ; the form also presumes a right of 
answering. This, no doubt, m^y be dispensed with*^-and so 
might- the whole ceremony of ihe trial, since-^entence was 
already, pronounced at the castle before your jury was em- 
panneiled ; your lordships are but the priests of the oracle 
—land I submit to the sacrifice-; but i insist on the whole of 
the forms. \Herc the 'court desired him to /iroceed,^ 

I am charged with being an emissary of France. An emi8«> 
sary of France 1 and for what end I ' It is alleged that I 
wished to sell the independence of my country ! And for 
what end ? Was this the object of my ambition I And it 
this the mode by which a tribunal of justice reconciles con* 
tradictions ? No ; I am no emissary-«my ambition was €o 
hold a place among the deliverers of my country— -not io 
power, not in profit, but in the glory of the achievetnetit ! 
Sell my country's independence to France ! and for what ^ 
A change of masters ? No ; but for ambition I 

Oh, my country ! was it personal ambition that influenced 
me— had it been" the soul of my actions, could I not, by nty 
education and fortune, by the rank and consideration 6( my 
&mily, have placed myself amongst the proudest of your op» 
pressors ? My country was my idol — ^to it I sacrificed every 
selfish, every endearing sentiment, and for it I now offer up , 
my life. Oh, God i No, my lord, I acted as an Irishman^ de» 
termined on delivering my country from the yoke of a foreign 
and unrelenting tyranny, and from the more galling jibke of a 
domestic factioii, its joint partner and perpetrator in~patri* 
cide, whose rewards are the ignoniiny of existing with an 
exterior of splendour, and a consciousness of depravity. 

It was the wish of my heart to extricate my fcountry from 
this doubly riveited despotism. I wished to place heriikde* 

pendence beyond the reach of aiiy power on earth. 1 wished 

1 
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to ex»lt ber, to that i>roud,6Ution in- the world itfaich Provi* 
denc^ had destined her ta^li. 

Conoffictjicwi with France iras indeed intended—but onlf so 
£ir ail niDtual' interest wopld sanction or require ; were they 
to assume, any authority inconsistent with the purest inde- 
pendence, it would be the signal for their destruction— we 
sought aid^.and we sought \t as we had assurances we should 
obtain it— -as auxiliaries in wsr, and allies in peace. 

Were the French to come as invaders, or enemies unipvi* 
ted by the wishes of the people, I should oppose them to the 
utmost of my strength. Yes, my countrymen, 1 should, ad- 
yise you w meet them on the beach,, with a sword in ope 
hand asnd a torch in the other. I would meet them with . all 
the de^ructive fury of war, and I would animate my coun- 
try men. to immolate them in their boaj^s before .they had 
contaminated the soil of my country. If they succeeded^ in 
landing, «nd if forced to retire before superior' discipline, I 
would dispute every inch of ground, raze every house, burn 
every blade of grass— the last spot in which thehope of free- 
dom should desert me, there would I hold, and the last in- 
^renchment of liberty should be my^ grave. What I could 
not do myself^ in niy fall, I should leave as a last charge to 
my countrymen to accomplish, because I should feel con- 
flcipus that life> any more than death, is dishonourable when 
a foreign nation holds my country in subjection. 

But it was no^: as an e^my that the succours of France 
were to land ; 1 looked, indeed, for the assistance of France* I 
wished to prove to France and to the world, that Irishmen 
deserved to be assisted— that they were indignant of 
slayery, and were ready to assert the independence and liberty 
of their country. I wished to procure for my country the 
guaranty which Washington procured for America. To 
procure an' aid which would, by its example, be as important 
as its valour— disciplined, gallant, pregnant With science and 
with experience ; allies who would perceive the good, and, 
ia our collision^ polish the rovgh points of our character; 
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itiey wdulcf eom^ to qs as strangers and leave us as frien^ 
after sharing in our perils, and elevating, our destiny ; iliy 
<»bjects were not to receive iiew fa^kmasters, bat to< expel 
old tyrants^-^tlrese were my riews, and theile only became 
Irishmen. It was for these ends I sought aid firohi Francte 
*— because Prance, even as an enemy, could not be mdre im- 
placable than the enemy already in the bosoiti'Of my country! 
[^Ilere he was tnterruftied by the c6urt.l^ * * 

I have been charged with that importance, hi the efforts 
to emancipate my country, as 'to be considered the key-stone 
of the combination of Irishmen, or, as your lordship expressed 
it, " the life and blood of the conspiracy." Youf do me ho- 
nour overmuch— you have given to the subaltern all the cre- 
dit of a superior ; there are men engaged in this conspiracy 
who are not only superior tb me, but even to your own ccm- 
ceptions of yourself, my lord— men before/ the splendour of 
whose genius and virtues 1 should bow with respectful defer- 
ence, and who would thlnk^ themselves dishonoured to be 
/ called your friends— who would not- disgrace themselves by 
shaking your blood-stained hand— [fl<?r^ he tvaa interrufited.'] 

What, my lord, shall you tell me, on the passage to that 
scaffold which that tyranny, of which you are only the inter- 
mediary executioner, has erected for my murder, that I am 
accountable for all the blood that has and Will be shed in this 
struggle of the oppressed against the oppressor— shall yom 
tell me this, and must I be so very a slave ab not to repel -it? 

I, who/ fear not to approach the Omnipotetit Judge, to an- 
swer for the4:onduct of ray whole life— am I to be appalled 
and falsified by a mere remnant of mortality here— by you, too, 
Who, if it were possible to collect all the innocent blood that 
you have shed, in your unhallowed ministry, in one 'great re- 
servoir, your lordship might swim in it! [^Here the judge in- 
terfered,'] 

Let no man dare, when I am dead, to charge me with dis- 
honour—let no man attaint my memory, by believing that I 
icouid engage in any cause but that of mycountrjr's liber^ 
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and iiid^endence— ^F that I could become the pliant mitiion 
of powfef in the oppressioil or the miseries of mycouritiymen; 
tl^. proclamation of the Provisional Government speaks for 
my views ; no iftfei*ence can be tortured from it to coonte* 
nance barbarity or debasement at home^ or subjection) or hu-^ 
mitiation, or treax^hery, from abroad^ ,1 would not haVe sub-t 
mitted to a foreign invader, for the same reason that I would 
resist the domestic oppressor. In the dignity of freedom I 
would have fought upon the threshold of iiiy country, and its 
enemy should enter only by passing over my lifeless corpse. 
And am I, who lived but for my country, who have subject- 
ed myself to the dangers of the jealous and watchful oppress- 
or, and now to the bondage of the grave, only to give my 
countrymen their rights, and my country her. independence, 
V to be loaded with calumny, and not suffered to resent and 
repel it? Noi God forlnd! ' 

If the spirits of the illustrious dead pai'ticipate in the con- 
cerne and cares of those who were dear to them in this tran- 
sitory life-— Oh ! ever dea^ and venerated shade of my depart- 
ed father, look down with scru^ny upon the conduct of your 
suffering son, and see if I have even for a moment deviated^ 
from those principles of morality . and patriotism which it 
was your care to instil into my youthful mipd, and for whiclv- 
I am now to offer up my life. ^ 

My lords, you seem impatient for the sacrifice— ^the blood 
for which you thirst is not congealed by the artificial terrors 
which surround your' victim :- it circulates warmly and 
unruffled through the channels which God created for noble 
purposes^ but whiclr you are bent to destroy for purposes so 
• g^evouS) that they cry to Heaven. Be yet patient! I have 
but a few words'inore to say« I am going to my cold and 
sil^t grave : my lamp of life is nearly extinguished : my race 
is rim : the grave opens to receive me, and I sink into its bo<» 
som. I have but 6ne request to ask at my departure from this 
world ; it is the charity of its silence. Let no man write ray 
efataph; for as no inAQ who knows my motives dare nov^ vin- ^ 

Vol. |T. T 



V 



146 EMMET'S TRIAL. 

dicate them, let not prejudice or ignorance asperse them. 
Let them and me repose in obscurity, and my tontb remain 
uninscribed, udtil other times and other men can do justice 
to my character. When my country takes her place among 
the nations of the earth, theriy and not till then, let my epitaph 
be written^ ■ . I have j>om£ !" 

Counsel /or the crown: The Attorney-General, the So- 
licitor-General, Messrs. Plunket, Mayne, Ridgevay, and 
O'Grady. 

Counsel for Mr, Emmet : Mr. Burrows and Mr. M^Nally. 
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In the course of probable events, no one could have sup* 
posed that Wm. Cobbet, aUae Peter Porcupine, (so well known 
in this country,) could ever have been implicated or con- 
cerned, in the most distant degree, with Ireland or Irish 
rebels.-**but so it is. This busy man. who loves to fish in. 
troubled waters, be he where he may, published, in his Weekly 
Register, two libels, calculated, in the language of the Attor.* 
ney-General, ** to excite ill will and hatred amongst his ma« 
jesty's loyal subjects in Ireland, by insinuating that Ireland 
is ill governed.'' In Peter's coarse and sarcastic manner, 
amongst other distorted and ludicrous pictures, he repre- 
sents Lord Hardwicke, the chief governor, as a sheepfeeder 
with a wooden head ; he calls* Lord Redesdale, the chancellor, 
^ stout-built chancery pleader : he accuses Mr. Justice Os- 
borne of compounding justice, and Mr. Secretary Marsdenof 
official rapacity, &c. *^ Under this government," says he, ** our 
property has been subjected to the plunder of clerks, and 
our |)erson8 exposed to the pikes of the rebels." It is scarcely 
necessary to add, that Peter was found guilty of publishing 
both the libels. ^ 

He was then tried on an' action jbrought against him by 
Mr. Plunket,now^ solicitor general of Ireland. In this libel, 
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Mr. Plunket is severely censured for his conduct on the trial 
of Mr. Emmet, as having spoken with unnecessary acrimony 
against the son of a gentleman who had been his, Mr. P.'s, 
friend-^the truth is, many people had conceived, that there 
was no necessity for his uttering so harsh a |>h]lippic against 
>the unfortunate, young gentleman, more especially as the 
counsel for Mr. E. declined speaking in his defence. (See p, 
138.) But it appears that Mr. Plunket had an object in 
view : he did speak with keenness, he obtained his object^ 
and is now on the road to higher preferment, and greate 
emolument. On this trial, the celebrated Mr. Erskine acted 
as counsel for the plaintiff, and the jury brought against 
Peter' a verdict of 500/. damagea. 

Upon the whole, it would appear that P. Porcupine is not 
mofe comfortable amongst his loyal countrymen in England^ 
than he was with his Ic^al friends in America. > 

In ^addition to the singularity of this affair it is now 
known that Mr. Justice JohnBon, one of the judges of 
the court of common pleas in Ireland, was concerned in the 
fabrication of these libels! Mr. Johnson was arrested on 
such a charge, which will- bring on a trial of a most extraor- 
dinary nature — ^a judge publishing libels against government 
will be a new case for the lawyers— 4n London. 
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•»• Mr. Curran did not appear in court at Mr. Emmct*» 
trial. The following article may explain: « The daughter of 
an eminent Irish advocate was arrested near Dublin on Friday 
last, charged with holding a correspondence with young Em- 
met J — It appearing, however, that there was nothing trea* 
sonable in the letters that passed beiween them, but senti- 
ments t)f love and affeclion, she has since been Uben^tcd*" 
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TRIAL AT NISI PRIUS. 



mSS MART FITZGERALD V. REV. THOMAS HAWKKSWORTH, 
FOE A BREACH OF MARRIAGE CONTRACT* 



COUftT OF KING'S BENCH. 



Tuesday, Mat 15, 18Q4. 



THIS interettiog trial came on before Lord CUef Jostice 
Downes and a special jur3N-«it continued thr^e days. 

Mr. Penefather opened the case, by expliuning that it was an 
action brought by the plaintiff, Mary Fitzgerald, against the 
defendant, the Rev. Thomas Hawl^swoxth, for a breach of 
promise of marriage. The damages wer6 laid at 5,000/. and 
the defendant pleaded, 1st. The general issue; 3dly. That he 
was ulider age Vhen the promise was made ; and, lastly. The 
statute of limitation. The plaintiff joined issue, partieularly 
in the two last pleas. 

Mr» Serjeant Moore stated the plaintiff's case at great length, 
and with great ability. He commenced by observing that 
the present was a case calculated to interest manly sensibility, 
and engage the serious attention and sympathy of every map 
wishing to maintain the moral and social obligations. \The 
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e^uealion with the jury was not, at in ordinary actions, to 
4iecorer damages; but they were to admeasure tlie compen*- 
nation due to wounded feeUp^gs and a broken heart They 
were /called ^upon to give what atonement could be given to 
mental agoi^, to ^repose-for ever lost, and, by their verdict, 
to dieck an offence :p|ciiliuiy repr9achful to human mature* 
They woilld find the case before them, one in which the du- 
plicity land art of the defendant was commensttrate with his 
fvofesnons of affecld»n, and that at the moment te pretended 
jotie, he determined Co tieceive. They wouid find hypocrisy 
and love in the same man; enthusiasm and dissimulation, cun- 
ning and candour, in the same letters; and in &ose letters, 
and under his -own hand, Jthey would be able to tmce the arts 
and wiles of the deceitful lover. On the other hand, they 
would see in the plmniiff, long constancy, 4:ontinu6d affection, 
and undeviating Virtue^^up.to the present nmment. They 
would behold an effecting picture of patience and long suffer- 
ing, thi$ lady slow to promise, but having promised, most 
fiuthful to perfona* 

This being the geheral prospectus of the merits of the case, 
the learned counsel said it became his duty to lay ^the facts 
bef^^ : the jury. The plaintiff was a young lady, now about 
36 years of age, living with her faiaily; her £sither, a most 
respectable olii gentleman, had been a military officer; her 
brother was now a captain in his majesty's service. The 
ftimily had been settled for some years back in Castletown, in 
the Queen's county. Of five children the plaintiff was the 
eldest. The father of the defendant, Mr* Hawkesworth, in- 
'focior to Mr. Fitzgerald in the clums of ancient genealogy, 
was, however, superior in worldly circumstances, and acted 
as the manager of Lord Castle-Coote's estates in that county. 
The^ defendant, his son, was ordained in the year 1795, and 
had acquired a considerable share of celebrity as a preacher, 
and was well known in the pulpits of this metropolis. But 
whether hia practical morality acc:orded with his -precepts 
would be for the jury to^ determine. Before the year 1794^ 
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there was naturally an iotimacy between the twofamilie^i 
y from the proximity of their reaidencea. The defendant was 
then a student in Trinity College, and was nearly about to 
take his deg^es. He was about 30 years of age, the lady 16. 
An affection was mutUidily conceivedi and after some diflfouU 
ty on his part to engage the lady to such a procedure, they 
became >contracted by a solenm vow to end in marriage. 
Their affection becoming obvious to the surrounding country^ 
then began the defendant's duplicity. He told the young ladf 
that they must keep, their sentiments for each other secret; 
that he wished to be out of college before their marriage 
took place, for that by and by he would be orduned— and he 
was ordained . the following y^ear, a strong presumption 
against his nonage. In the year 1794 the defendant wrote 
three letters to Miss Fitzgerald— the 'first recommending the 
renewal of their., vows^ &e. from wlience an intended matii^- 
monial engagement and previous contract were evidently to 
be inferred. Here the learned counsel quoted from the first 
letter passages which were nearly as follows: 

** My dear eat Maria! 

*^ I will not say I was disappointed in not receiving an an-^ 
swer to my letter of yesterday, for, certainly, nothing that you 
would have' written could have added to my affectionate con- 
fidence^ but I did expect a line or two; they would have been 
a comfort tome, and would have imposed no trouble iipon you. 
Pearest girl ! I hope you are by this time convinced of the 
sincerity of my 1ov;b: then why this unaccountable reserve? 
Perhaps you have yielded to stispiciofn — ^but no ! your heart 
is too good to entertain any dottbts of one who doats upon 
yoii !— You must be confident of my intentions; you must, 
ere now, have discerned, from my actions and letters, thb 
sincerity of my attachment; you must have seen that my 
happiness depends on you, and that the gilded object which 
my hopes pursue, is^ the if^nrapturing prospect of calling you, 
^ mine ! Let ««, thetij my Angela mutually firomiae never t» 
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deftart from our er^agement i^-ljtt us, since our love is 
mutual) ag^ree to unite our families— -It would be impru- 
dent to unite them now, but a time will come when it 
will not be so* As for me I have made sufficient'* pro- 
miftBB and professions before, but now again, in the most 
solemn manner, I call the Almighty to witness, that if you 
consent to engage in the same manner, that I will never be 
united to any mortalbut you /— AU the powers (Xi earth shall 
never separate my affections from my^ Maria,' but I will con- 
tinue her's forever! — Maria, my Angel! without such mutual 
promises we can never be happy. / Though we love ever so 
sincerely, without such solemn agreement our happiness may 
be interlrupted, btit afterwards, not all the powers on earth 
oan. separate us. I think I gave you sufficient proofs of the 
sincerity of my love— give me' such, and then, one day or 
other, our happinesis will %e out of the power of the world. 
Say what I say, and convince me of your love. Oh ! my Angel I* 
once thus engaged, we shall not mind v^hat th^ world can do 
to separate us, and we shall be happy* I send you a pocket* 
book. Keep it for my sake. It can be of use to no one elsOf 
as your name is upon it. 

P. S. Maria— my Angel l^-mAe the promise I require, 
and you shall see how prudently I will behave— this bnngs 
things to the proof. You may depend upon the bearer.** 

This, continued Mr. Moore, was to prove the constancy 
of the iady-*-but you, gentlemen of the jury, will find that 
constancy proved t6 this very hour; while the defendant has 
been seeking, by baseness and hypocrisy, to break off the 
match at the same time, and imposing upon her gallant bro- 
ther and respectable father, and disarranging the whole fami* 
ly. Two other letters were written by the defendant to the 
|>laljitlff the same year— one of them contains the following 
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• The word ^gel eaased a general laugh in coart— ercn the judged fea- 
to^et were mored. 
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H Out loTe being mvtilAl, my M«ria ! then whyi not our 
declaration ? You saicl I mig^t depend on tke sincerity of 
your love, but this brings it to the proof. Engage- solemnly 
as I did, and it will not be in the power o^ the worid to pxe* 
vent our union. You must have considered this subfect) 
and plainly see that I can have no view in wishing this so- 
lemn declaration^ but that we may defy the world. I shaU 
say no mo?>e» but that if you' make the same declaration^ and 
engage in the same solemn agreement, I call the Aim%;hty to 
witness, that not all the powers on earth, nor any consideration 
whatsoever, shall aepar|te U3f and that I will never be united 
to mortal' but you.'* 

It will appear by inferenoe, that the young lady could- not 
resist the effeet of this letter, and> that the defendant procu- 
red from her the engagement he sought for. He writes a 
third letter, dated 27th Feb. 1794, Jrom which this inferendb 
is to be made, and in which his deception is perceptible. 

<< To endeavour to' express the pleasure which your charm- 
ing letter gav^e me, would be vain as it would be unnecessa* 
ry. I should' be miserable if I thought- my Maria was not 
' convinced that she had made me the hapfuest of mortals. Now».> 
mf^ own' Marioy now that the engi^ment is made, all the 
powera on earth cannot separate m^ and the day will come at 
last Whieh shall niake us for ever happy. You know I pro- 
mised vsk niy last to give you an account of the plan of con-^ 
duct I mean to adopt, until the day arrives which is to make 
my lovely girl mine . for ever ! This I would have done be- 
fore, but (Considered it indelicato to have entered into any 
circOmstances concerning my fhture expectations in Ufe, 
until you had made me the promise." 

Future expectations Were no bur until the pronnae was 
made, and then were advanced as an excuse for postpone- 
ment ! The engagement made, ^me explanation took place,; 
and the defendant wrote on the 17th March, 1794, another^ . 
letter: 
" I would have written yesterday, but you were from home, 
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and jMbpiie m^fht h«Ve nemarlBed on the messenger* You 
«ecm<to «ntM>Uiin'dottliU of my siiU^eftty, which, I aafturft 
you, are eni^roljr grouodleas. My Angri! ^ojoxk imaftne that 
aojr abaetice oan catfte an aheration in my senttmems for 
fOul Could I so soon forget the solemn vow I made, ^ne^ 
yftv to he united to any ono bttt ^du.' This mutual engage* 
Bient has put it out of the power of the world to separate 
us. I shall comment no longer on your letter, but to re* 
n^rk, that you seem as if writing to a man of' such fickle 
mind, that he would forget his mistress as he would a gin* 
ger*bread bal^: but aasure youMif that no time, place, 
er Gtrcumstance whatsoever, shall alter my mind, and that I 
will always lore you in the tenderest and most constant man-, 
ner:* Let us now, my lovely Maria! as necessary, conceal our 
attachment ; let us promise solemnly that nothing shall alter 
Aiat attachment, and that we shall continue to love, under 
the ctreumstances of concealment and postponement, with 
constancy, until the happy time arrives wliich is to make us 
eiie. / agfdn call God to witness that I will never be uni* 
ted to mortal but you. In spite of absence I wilt lore with 
the greatest constancy, and may the Almighty forsake me 
when I forsake you ! This solemn vow must, fny Maria^ 
dispel all doubt, and make you confident that I cannot de« 
eeive you. I thought it necessary to renew it,' and with the 
same sacred appeal to Heaven^ I hope you will do the same 
for my satisfaction. I request, my lovely girl, you will take 
care of your health ; let nothing make you uneasy, and be 
assured that your happiness will be the constant study of 
your ever faithful 

« T, ffJWKESfVORTH.** 

Gentlemen, while thus recommending her to take care of 
her health, he was meditating that course of falsehood which 
was to destroy it, and render her, as she is this day, the most 
unhappy woman which, in the same rank of life, this coun- 
try can present to our view. Having secured her affections 

ToL. IT. if 
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beyond retraction, he kept her from the jwar irMto-^lMI^ 
hound io secrecy, aad this amiable and viftimis yovng.w** 
tiMm passed through a pilg^rimage of loye^ witlMNit receiving 
the addresses of any other persoD^ anddevotit^ bevfaeMty 
her health, and years to constancy. She was nost-rifligkiiislf 
faithful to the cruel injunction of secrecy laid upon 



<c ■ I Sbe never told her love, 

*'But let concealiueuty like a worm i*lhe bud, 

** Feed on her damask cheek : she pinM in thought, 

** An<l, with a green and yellow roelancholj, • 

** She sat, Kke Patience on a monament, 

<< Smiling at grieC" SHAKSFSAas.* 

Faithful though afflicted — ^the bloom of youth £Bided-«»tli^ 
neighbours began, at length, to say she was heglected«*-chat 
it was time the contract should be fulElled— that he had lioi^ 
gotten her; but still she was secret^ relying upon the faith 
and honour of her lover. 

^ Thus, the learned advocate continued, after entrapping 
my client under the delusive sembUnce of three awful afM| 
most solemn appeals to the Almighty for the truth of hii^ 
professions, his constancyr and sincerity— -appeals registered 
in glaring capitals, through different letters, which, on the me* 
rits of this case, it will rest with you, gentlemen of the ju- 
ry, to stamp by your verdict as ipdelibie records of the de- 
fendant's disgrace, or the triumphant symbols of his cruel 
and unrelenting hypocrisy. It was not until after ,the solemn 
vow had been exchanged, and flew up to Heaven's sanctuary 
for approbation, that this subtle ecclesiastic, under a con- 
scious secv^rity in the innocence» the honour and the sacred* 

*. Our law readers may have perceived the adroit use which Mr. Cur- 
ran makes of classical quotations ; they give dignity (when judiciously ii>» 
trodnced) to public speakers. We take the liberty' also of advising all 
orators to read Shakspeare for the same purpose. In the works of thai 
"great master of human nature," they will find apt and striking psMi^res 
applicable to every ease and ciroumAtance of hamso life. 
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fuess'of tliat pviiiy and virtue attaGbed to tlie victim he deU- 
Imataly- deatined as the spmt of his treachery, that be coolly 
wrote of pmdeoce, protractiQii, and po6,cpQnement of the 
iiiaTtiag« cerenuMiy— thati widh yawning indifference, he 
inioniied/her how indiepensabk it was, for nuuay subsequent 
yearsvtbc^ should but seldom meeti orxbave any species of in« 
tercourse by letto* or message* ^*When I forsake thee, or mar* 
ry any mortal but you, may God forsake me." The imjuous 
ssseyeradon of almost the preceding day was conveniently for- 
gotten. Blasphemous expedient, to wound the tenderest and 
most' delicate sensibility !— detested stratagem to injure a bro- 
ken heart ! 

About the period alluded to, the defendant, in conversation 
with' a gentleman of the name of Scale, vaunted, that he was 
paying his addresses to a young lady with a fortune of 
ifiOOl. The gentleman baving previously heard of the in- 
dissoluble engagetnent ,by which he was bound to m^rrj 
Miss Fitzgerald, ask«d, with surprise, how he could, for a 
moment think of violating so sacred an obligation— ^to which 
the dtvine lightly answered, that it was a juvenile prank, a 
rash engagement, which he was justified in breaking, and if 
such assertion could for a moment be doubted, he would con« 
vince the incredulous by irrefragable proofs drawn from the 
scriptures; at all events, he would not marry her,i let what 
would be the consequence !— >But still, to preserve the colour 
of honour, on an interview which the defendant had with twa 
ladies, friends to Miss. Fitzgerald, he sent her a. message, par^ 
ticularly by a Mrs. Palmer, which he thought would raise an 
insuperable barrier to their union, and that the objection to 
the marriage, from their supposed inability to comply with 
the proposal, must necessarily come from the lady's own 
friends. Though highly respectable in point of ancestry, as 
Captain Fitzgerald, the father of the plaintiff, avowedly is, \ 

with a large family, from their rank and situation in life 
calling for suitable expenses, he was far from circumstances 
of affluent iridependeace. The defendant therefore conceiv- 
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0d9 tbat if he had set his price «l the impiVM^^bie 9mm ^ 
one thousand pounds fortune with the kdf, cDoaUfyiDg th« 
firoposul as if it was the fixed premiiim at which tab fiuther 
estimated Ids consent to the marriag^e, that the friends oC 
Miss Fitzgemk) must relinquish ail pretences to the honour 
of an alhance with him. But k «ever struck a mind l^e fat% 
that Miss Fitsgerald, cut off as she might have been from a 
resource to that amount in her father's famiiyi m%ht still 
draw for a much greater sum on the affections of an undo 
and a brother, to both of. whom she was deserv^ly dear* 
Mrs. Palmer cheerfully acquiesced with carrying the defend* 
ant's proposal to the plaintiff, of fulfilling his engagements 
with her, oo the terms of one thousand pounds fortune. But 
before she departed on this embas^^ Iter lustej^t a I4rs« Orr^ 
l^iio was present, sagaciously suspecting the sincerity of th^ 
priest, 9fik^d him ^' Whether he would have been betted 
pleased to have his proposal accepted or rejected T'-^-qii 
which he paused, bit his nails« and grew serious, till, at 
length, the labouring mountain brought forth a mouse, in » 
reply, that ** he would be quite as weU content if the matter 
had been dropped lor ever. Hf» once loved Miss Fitzgeraldf 
but ten years itad made a strange alteration in her charms. 
Instead of being, as she once was, young and handsome^ she 
grew both old and ugly." 

Here the counsel read a passage in <^6 of the defendant's 
letters, to show that the plaintiff was not, unless the change 
Was wrought by his conduct, oi a descnption to be called qlb 
and VOLT. 

^*' Oh ! my lovely Maria, the finest wom^ I could see 
iprould only increase my love for you. In what person could 
I meet such sensibility, goodness, and virtue ?— -1 can never 
be happy without my own Maria !" 

The spirit of indignation which the learned Serjeant dis- 
played, with the torrents of satire and invective he pourjed 
forth, Want of room prevents us from detailing. He gave a 
^lurr^Uvc ih^ Yt^iffi^ tricks ^afi devices jpr^^tised by xhe 



MTvUitefid dWiiie to r.ejt«rd ilie niatcb, and screw Mbji F*m 
ftt^nds itp >Co |ircMni8e» md ^ngan^ementeof giTUig htif a gteM^r 
fcmmie, particttlariy lier, broiher the CUiptaifi, wher^ h^ 
Imt tbe oppoftuaity of purchasiiig a m^ority in the arnijf. 
la the course of these vaiious and imiicate negotiations^ the 
xevevesid lover wrote the CoUowing letter to his mistress :— »• 

*^ Yeii desffe mei mf deanrest Maria« to write by this BighM 
post, and I have great pleasure ia obeying. Why, my dearest 
love ! agitate yourself about what people say: . you may re^ 
upon it that Alick (Captain Fitagerald) set out from Londov 
on Monday last, and will be hei« by this night's packet, and 
if so we shall be in the country on Toesday— write and send 
jne all your comttiissions." 

Meaning the usual omsunents tii dress, &c. on a lady's 
wedding; and in a subsequent letter he desires her to send hiuft 
the gage of the. fourth finger of her ieft hand, with the 
Bseasore of her foot for a nice pair oi shoes.* The nigttt &!• 
lowiog he wrote to her agidn : 

^' Mt dear Mart, 

^ Since Saturday last I expected youi* brother— »at last he 
is arrived, after a voyage of eight days. We shall be in the 
country on Tuesday evening. I shall bring down a special 
license, and an outline of the settlements, leaving blanks 
which your father and uncle may fill as they think proper.** 

At length when the long expected day arrived, the reve- 
rend gentleman ag^in contrived new excuses on account of 
fortune, and finally pleaded sickness. 

Thus, continued the cotinsellor, throughout a complicated 
series of wily artifices, did the defendant, without one interve- 
ning spark of humanity of^ compunction, proceed, while coiU 
ing himself within the serpentine mazes of more than jesutti*- 
Cal finesse — grasping an unsuspecting victim within his inex« 
tricable folds, he darts his adder's sting into the heart soften* 
ed by s]pmpathy, and with all its afiections alive to the im« 
preslsioft of theae virtues in whiehi by example in her owu 
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fimilfi AS well as pious precepts, she had been ifiTariablf 
TCftred. But had he the mercy to leare the barb of death 
transfixed, to fret and fester according to the phyMcal opera* 
tionsof the poison he had. infused? No; he perceived that 
religious resignation came to her aid, and applied a het^tng 
antidote. Discomfited and abashedi like the arch fiend in 
MtHon, he rallies all his powers^ and, with complete destmc* 
tion in his vieWf under the fallacious theories of Chesterfield^ 
respecting the weakness of the fair sex, rubbing themselves 
against the tinsel, foppery and superficial observation of the 
inahners of the greats to which he had been introduced 
through the patronage of Lord Castle-Coote-^he thought 
that mortified vanity would have given her the coi0 de grace^ 
and that an insidious, unmanlyf and insulting reproach, sent 
by a confidential friend, would have ultimately finished what 
las smoother artifices failed to accomplish; but, here agaioy 
the various m^andrings and convolutions of the serpent were 
eluded, and this amiable sufferer still lives, like Shakspeare't 
Viola, under all the heart-broken pressure of a concealed^ 
betrothed, and virtuous love. 

But, gentlemen of the jury, resumed the advocate, I won-^ 
der not at the, lassitude I perceive you are affected by— -the 
mind sickens over a narrative of wanton, merciless, and unva* 
ried depravity— I will hasten, therefore, to a conclusion. 
After a number of letters had passed between Captain Fitz- 
gerald and the defendant, in which the former nf as consistent 
with the character he had uniformly maintained iii this trans- 
action, since his departure from Malta until this day, being 
that of the affectionate brother, the man of sense and honour, 
the gentleman, aira.the soldier ; he was, at length, after the 
most wearisome and teasing species of trifling, driven to the 
necessity of writing, in a polite but peremptory style, to 
the defendant, either tQ perform his engagements with his, 
sister speedily, or give security that he woiUd do so on the 
event of getting^ a living in the church, or on the death of 
bis father, whose consent the defendant still contiiMi^d to 
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«rg« he irasiiopek&s of obtaisiAg. The letter produeed tm 
fa»wev from the defendant, dated the 14th of June, 1803| 
wherein he thvows off tlie niAskt and attempts to dissolve hi» 
engagement, by a positive refusal to comply with the 
terms proposed to him. 

. Gentlemen of the jury, after this it was fruitless to. pej^ 
severe any longer in a -course ot artifice, and the defendai^ 
hid himself to avoid the performance of his engagtmejit« 
After many vain efforts, on the part of Miss Fitzgerald's rjS^ 
latives to effect their object of briiiging matters to a conclu- 
juon. Captain Fitzgerald was obliged to attend his military 
duty. The defendant was called upon, positively, to execute 
his contract, when he threw off all disguise, and the plain tiff** 
family was obliged to resort to the present remedy. It now 
remains for you to teach this gentleman the rule which he inr 
culcates from the pulpit, and which forms the second law of 
our divine religion—^' to love our neighbours as ourselves^ 
and to do unto others as we would they should do unto us«" 
lou are to punish broken vows, as fur as you can to retribute 
a broken heart, and to exhibit to the world that a conduct 
like tnis, not only interests the individual cpncerned, but the 
laws, the morals and the religion of the country. The learn* 
ed counsel here concluded an able statement, which gained 
him universal applause, from great strength of feeling, many 
obvious but acute observations, embellished with a bold, ner- 
yous, and copious style of elocution, .which occupied three 
hours in the delivery. 

Then follows the examination of witnesses oo behalf of 
the plaintiff We are sorry we cannot insert these examina- 
tions on account of their great length ; they give many cu* 
rious particulars of the address and finesse of the reverend 
lover, who, it appears, could love, and promise, and equivocatey 
with any lay genUeman in the country. 

Captam Fitzgerald, in his evidence, aft6r giving an account 
of the various conversations and negotiations betwixt him and 
the reverend lover> concerning the fortune that was to acconi» 
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^nf tiM ladf, ttetad, that he tnecdefendant bf aippointment atti» 
hottte of Captain John Fitzgerald, at iQoftbrook, the wittittM'ft 
uncle, on or about the 3Sd of May— «t this meeting the de^ 
lendant and witness talked over the buwness of the iBarmgei 
and arranged matters for its celebration— defendant himtetf 
promised to get drafts of a settlement made out at 1^000/r 
while he appointed the following Saturday for the marriage-^ 
defendant, in the mean while, took occasion to ask witness 
if he had been remitted the 200/. from England which he ex* 
pected— witness replied he had, and would have the monejr 
with him in the country previous to the day of marriage—-' 
witness then mentioned to the defendant that the marriage 
settlements might be as well drawn in the country as in 
Dublin, and hinted that Mr. Steel, a neighbouring attorney, 
was a very capable man for that purpose— to this the defend- 
ant would not consent, alle^ng, that there were a set of pra- 
ting fellows in the neighbourhood, who would immediately 
take up the idea that he got a fortune without any settlement 
•—witness conceived it could make no possible difference 
where the settlements were drawn— -he told the defendant so, 
saying he would mention the wishes he expressed, to have 
them drawn in Dublin, to his uncle, who, he was sure, would 
gratify him— defendant then asked witness who he thought 
would be the most eligible clergyman to perform the ceremo- 
ny ? but without waiting a reply, observed, " By G— d, Fitz.,* 
I could perform it myself as well as the best of them.** Wit- 
ness suggested that Mr. Griffith might marry them— defend- 
ant hesitated — said he did not like being married by him— 
but suddenly remarked, it was immaterial who married them^ 
as he would shortly after the ceremony go to Dublin— ^wit- 

* In the coarse of this trSal, we 1e«ni, that the reverend gentleman (wh« 
no doubt, kept an eye-glHSS dangtiti}; at his breast) frequently graced his 
conversation with pretty little oaths! Indeed it is said that young lailies ia 
the fashionable world, who wish to soar above the vulgar, now boldly cock 
their glasses, and lisp, with inimitable grace, D— «— me, and by («— »d ! 
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ness, as agreed upon, came to Dublin, and procured a draft 
of the settlement from an attorney. On the Friday follow- 
ing he procured the 200/. which he promised, and returned 
to his father's about 7 or 8 o'clock on the following morning, 
(Saturday,) the day which the defendant himself had appointed 
for ti^e nuptials. 

Q. Did the defendant keep his appointraent ? 

A. No, he did not-— on which I wrote to him, and received 
a note in .answer, stating, slightly, that he hac: been unwell, 
and should postpone the marriage until his health was re- 
stored. [Note read.] It was dated the 27th of May, and 
couched in n.early the^ following words : ' " My dear Fitz. I 
received your letter this day, and am sorry to tell you that 
since your departure I have been extremely unwell, but as I 
apprehend nothing worse than a severe fit of th|e influenza, 
I shall hope to be abte tcr accomplish the object of our dear- 
est wishes in a very few days," &c. &c. After this ietter, 
during three weeks that witness remained in the countiy, he ' 
could not by any chance obtain a sight of defendant — in the 
iiUerim he wrote defejidant a letter, requesting an explana- 
tion of his' conduct, in avoidhig his appointment about the 
marriage ; stating, at the same time,' that he did not wish to 
persist in any thing that might hurt his feelings, but found it * 
requifite to demand a speedy and .explicit answer — while he 
asked if he would fulfil his engagenients with his sister \^hen 
he got a living, or at the death of ^is father. In the defend- 
ant's answer to this letter, he carefully avoided any allusion 
to his father's death, but seemed to comply with the other al- 
teniative, that of fulfilling his engagement when he should 
get a living. Defendant, during this correspondence, invaria- 
bly kept within doors — witness received another evasive let- 
ter froni him, respecting the performance of his promise, on 
the event of his father's death, but repeated his consent to 
marry witness's sister when he should be promoted in the 
church. 

# 

The Solicitor-General, Mr. Plunket^ rose to state the de- 
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fentlant's case, fle observed, that, as the advocate of his cU* 
ent, a double task was imposed on him. The first to screen 
tlie defendant, as far as his own humble capacity would tend 
to such effect, from the impressions sought to have beea 
made on the, hiinds of the juiy, in point of damages, through 

the medium of the great zeal and kbilities exerted by tho 
learned Serjeant v/ho stated the plaintiff's case; the next 
was, to defend the character of a gentleman, embarked in a 
very solemn ind sacred avocation, from the great opprobrium 
cast upon it through the same zeal, by his learned and elo- 
quent friend^ who, doubtless, conceived it his duty to lend the 

' whole energy of his great talents to the exposition of whs^t 
he was instructed to call fraud, duplicity, dissin;iulaiion, and 
Jesuitical finesse. It became his duty not only to remove 
tl^ese heayv aspersions with which the learned gentlemaii 
had loaded his client, as to his general character and conduct 
through life, but to prove to the satisfaction of the court and 
jury, that the character of his client was not only irreproacha- 
ble, but pre-eminently respectablcr— and that his life was dedi« 
cated in a superior degree, not only to the successful promul- 
gation of moral pt^ecepts, but to the exemplificadon of such 
precepts, in contributing to those charitable donations him- 
self — a principle of charity which, from the force of his own 
benevolent feelings, he was so powerfully calculated to inspire 
in the bres^sts of others. These qqalities, and that character, 
he should have hoped most successfully to oppose tp that 
current of invective, which, from its tremendous force, and 
unexatnpled velocity, would seem to overwhelm every object 
that dared to approach it. This es^pedient, he doubted not, 
the learned Serjeatit had adopted from the ^ost honourable 
feelings, and from a conscious sense of imperative duty-?- 
while, with a master's pencil, he depicted the defendant, in 
^pite of, the respect due the sacred function in which he wa$ 
engaged, as a monster of unprincipled find unvaried liber- 
tinism, hypocrisy, fraud and deceit — actuated only by the 
f»pst (^o) ap4 deliberate system <^f effrontery und falsehpod) 
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111 violating^ without compunction or remorsC) the most sacred 
. iSDgagementSy under a solemn appeal to Heaven, by which 
one christian being cap be bound to another — a serpent, coil« 
ing itself in the intricate mazes of premeditated malice 
against the peace of an innocent unsuspecting female*^ 
reptile, in its subtle progress towards the accomplishment of 
this nefarious end, to be only, traced by the stench it exhaled, 
or the filth it deposited. But notwithstanding the whole vo- 
cabulary of opprobrium, and that with the utmost acrimony of 
abuse, had been exhausted against his client,' whatever the 
effect might have been on the minds of the jury, he ielt it 
incumbent on him to apprize them, that, as to the measure 
of^hatever damages they should decide against the defend^* 
ant, be it ever so trifling, the plaintiff may imprison his per- 
son— -but as to property, he had none. 

The learned advocate, in recapitulating the commencement 
and prggre3s of the intimacy between the plaintiff and defend- 
ant, while both were in. nonage, young and inconsidbrate ad 
the youth of both sexes generally are, remarked on the ille- 
gality of the contract at the period it was perfected ; and 
while the friends of the lady considered it a hardshio to have 
it, on the part of the defendant, dissolved, he trusted tb^ 
jury would feel it an equal hardship on the defendant to b^ 
boupd to It, rashly acceded to as it originally was, without 
the consent of his father, and all intercourse interrupted for 
a period of seven years, with the honourable view of obtain- 
ing such consent. He strenuously recommended this point 
to the impartial consideration of the jury, while appreciating 
damages, and not suffer themselves to be hurried beyond 
their ordinary faculties of ration^ discrimination, through the 
feelings artfully excited by the eloquent statement of his 
learned friend. The letters 'of these youthful votaries to 
Cupid, were also recited by the Same learned gentleman, with 
an appropriate grace of action, and euphony of enunciation^ 
The flame in which these romantic compositions were first 
engendered} did not seem to be obscuced by the lapse of time. 
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if a judgment might be formed from the fir^ with which the 
eloquent gentleman was inspired, in giving these sublime 
fra|>;ments a new and niore brilliant creation. He exhibite4 
them, dressed up in all tl^e glowing, effervescent charms of 
fancy, in all the tinsel lace and embroideiy of poetic imagery. 
The defendant's poor heart v/as transfixed with every arrow, 
blunt and pointed, which he could filch from the mischievous 

'quiver of that god who presides over quivers and arrows— 
^< seas of milk, and ships of amber^augeU, goddesses, and 
gingerbread-babies," were all huddled together in one de- 
lightful chaos of inexplicable metaphor ; and lest these poetic 
trammels, ' perhaps religiously purloined from Amadis^de 
Gaul, or the Arabian Nights* Entertainment, n^ght possibly 
be dissolved, the lady's fetters were to be gilded with^5)000/. 
at the expense of his client. 

_ From the letters of the defendant to the plaintifTs brother, 
Mr. Solicitor drew inferences diametrically opposite to the 
deductions of Mr. Serjeant Moore, asserting that no delibe- 
rate breach of contract could be traced throughout the whole 
series, in every one of which the writer asserted he would, 
after a little time, while hope remained of obtaining his father's 
consent, marry Miss Fitzgerald at all events, and, if he got 
a living, would settle her own fortune on her. It would ^ 
therefore, the learned advocate said, be a matter of the most 
serious' consequences to a gentlenian of tli* defendant's rank, 
avocation, and talents, from all which he might naturally ex^ 
pect honour and preferment in life, and of the most serious 
consideration with every gentlen\an among the jury whom 
he had the honour of addressing, what weight they might 
give to a hasty extorted engc^ement of the description before 
them, or whether, on the ground of such engagement, the 
character of the defendant shall be held up in these distorted 
attitudes, and odious shades, that boldness of colouring, and 
horrible costume, in which he was exhibited by the learned 
Serjeant, who so freely, not to say extra vagatitly, depicted 
him. These colours, postures, and descriptions, the jury, in the 
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progress of this trial, would perceive could only form subjects 
of their admiration, as the emanations of an inventive mind, 
and an eloquent tongue, however impotent in their effects, 
when applied^ to stigmatize a man, whose conduct, through- 
out the whole of this complicated proceeding, bears incon- 
testable marks of honour and probity. 

Here follows the examination of the witnesses for the de- 
fendant — we make the following extract from the examina- 
tion of Mr. Hawkeswortb, father of the reverend lovers--. 

John Hdwkesworthf Eaq, examined by Mr. Pomonby. 

Q. Do you know the defendant in this cause ?-^A. J do. 
Q. Does he stand m any degree of relationship with you ? 
A. Not in the least ! — relationship !— Oh \ I beg pardon-— > 
he does— he is my son ! 

Q. Do you know of any marriage your son had in contem- 
plation with the plaintiff, Miss Fitzgerald ? — A. I^heard of 
such marriage having been intended by my son. 

Q. Did you give your consent to the niarriage ? — A. I did. 

Q. Was that intended marriage agreeable to your wishes, 
or otherwise ?— A. It was always disagreeable to my wishes. 

Q. Were you ever at any tihie induced to agree ib such 
marriage I 

A* I was at one .time through the importunities of my son. 

Q. What determined you eo give your consent at that time? 

A. Because my son told me he could not live without 
Miss Fitzgerald, and that he would get a fortune bv her. 

Q. Pray, Sir, in what circumstances were your son at the 
time you mention I 

A. He had no property independent of me. 

Q. Has he any property at present, independent of you ? 

A. I dpn't know of any. 

Q. You said at one time you were inclined to give your 
consent to this marriage at your son's soltcitfition, while he 
represented Jbe could not live without Miss Fitzgerald— why, 
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therefore, did you not exert yourself to promote the unkfit 
of the young couple ? 

A. Because my son told me there was a promise of a for- 
tunc, which I afterwards found would ^ot be performed. 

Q. Did you, notwithstanding, continue inclined to consent 
to the match ? 

A. I did, until a meeting took place between the young- 
lady's friends and me." 

Q. When did that meeting take place? 

A. It took place between the 5th and 6th of A^ay, 1802, or 
thereabouts. 

Q. Was that the first meeting the young lady's friends 
and you had upon the subject ?-^A. It was. 
'- Q. You said you continued disposed to the match until 
that meeting ?-*-A. I did. • 

Q. Did the same disposition of mind continue after that 
meeting ? — A. Oh ! not^ at all ! . , • 

Q. Did you withdraw your consent ?— A. I did. 

Q. What induced you to withdraw your consent ? 

A. Because there was a fortune promised to my son, and 
no prospect of its beinf; paid. 

Q. But sometimes, you must know, a fortune that could not 
be paid at the moment, might still be secured. 

A. I did not require it should be paid at the moment. 

Q. Did you express a willingness to accept security for the 
fortune, or was any satisfactory 'security offered to you for it^ 

A. There was no satisfactory security offered to me for 
the fortune. * 

Q. Was it the want of sufficient security caused you to 
withdraw your consent?— A. It was. 

Q. When did you apprize your son that you withdrew 
your consent ? 

A. In a few minutes after the conversation with the lady's 
friends. * ' 

Q. If the security had been satisfactory to you, would you' 
have consented to the going on of the match ?— A. I would. 

6 
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Q. Was it, Sir, By desire of yoyr' son that you opposed any 
obstacle to the accomplishment of his marriage with Miss 
Fitzgerald? ^ 

A. It was not ; he expressed no wish of the kind to me. 

XJ. You have said, Sir, that you laid commands on youp 
ton not to let this match go on. — A. I did. 

Q. Was you peremptory and resolved, not to renew your 
Consent to it? . 

A. I was, as the promised fortune was not to be had. ' 

Q. Did you make any positive resolution to that effect ? 

A. I did. 

Q. Did you bind yourself to adhere to it ?-^A. I did. 

Q In what manner ?— A. By oath / 

John Haiokesworfhy jun. cross-examined by Mr. Ball. 



Q. Do you know the defendant in this cfiuse ? — A. I do. 

Q. In what relation do you stand to him and the last 
witness ? 

A. Defendant is my brother, and the last witness ist my 
father. 

Q. Did you, or did you not, swear that it was aftir the 
inatch between your brother ahd Miss Fitzgerald ^had been 
broke off, that your father took the oath you mentioned ? 

A. I might have said s6 by mistake, but I certainly did not 
mean it; 

• Q. By what means did you interfere to prevent the mar- 
riage from taking place-*— was it not by persuading your bro- 
ther to a breach of his engagement ? 

A. It was not; it wa^ by threats of communicating his in- 
tentions to my father. i 

Q. You said you knew these parties were mutually con- 
tracted, and that you interfered to break that contract, looking^ 
up to a better match for your brother — ^pray, in looking to a 
better match, which do you mean^ connections or fovtime ? 

A. Connections. 
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Q. What, Sir — is not tlic family of Miss Fitzgerald quite 
as respectable as the family of the Hawkesworth's ?— [^ 
'Jiauacj vfith a gentle suffusion qf thp yac^.l— A. It is as re- 
spectable a family as any other in the same county, ^ 

Q. Don't you believe the lady always entertained a pure 
and sincere attachment to your brother, ever since the com- 
> mencement of the contract between them ? 

A. I do not doubt but she might. 

Q. What could tempt you, therefore, to interfere in break- 
ing so solemn a contract ? 

» A. I conceived, when my brother entered ^ into the engage- 
ment, he was both young and foolish, and might afterwards 
make a better match. 

Mr. CuRiiAN.' As counsel for the defendant, it falls to my 
lot to make a few observations to you on behalf of my clientf 
respecting the nature of the evidence to which, for some 
days past, yqu have psud a very patient and serious attention ; 
and considering, as I do, with some degree of regret, how 
, arduously that time has been employed since the commence- 
ment of this trial, I make no doubt of obtaining implicit be- 
lief, when I assure you it is^ with infinite reluctance 1 rise 
to trespass further on that time and that patience you have 
hitherto so willingly bestowed on the conside/ation of the 
subject before you. Permit me to say, it is not a Cold sense 
of mere forensic duty that could impel me to this trespass- 
no, ; gentlemen, the advocate who pleads the cause of an in- 
jured client, who feels he acquits himself of the duty he owes 
that client, by a flippant arrangement of words, or artful dis- 
play of argument, is not to be envied, while, undeFsuch cir- 
tumstances as come before you this day, he contents himself 
with mere professional exertions — exertions in which the 
heart is too often fastidiously forbid to take a share. When- 
ever superior talents take an eccentric movement out of 
their destined path — and in the statement of the plaintifTs 
case, the learned counsel has most cruelly permitted thbse 
talents he is so eminently gifted with, to take a devious route. 
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while immolating the fair fame of my unhappy client, It can 
prove no reparation to the injured feelings of the lady, in 
whose cause so much zeal has been exerted, to bbst for ever 
the character of the man 'she once had loved*. I am sorry, 
therefore, I have too much room to say that my client has 
had a cruel and unmerited portion of obloquy and r^proack 
dealt out to him in the statement you have heard this, trid 
conimence with. But, gentlemen of the jury, you cahnot 
fail to recollect that in the variety of artful appeals to your 
feelings, duiing that very able and complex statement-^ 
though much has been said against my client«^though strong 
and imposing assertion has been advanced to an immeasura» 
ble stretch of unqualified exaggeration-^you cannot, 1 saf^ 
but recollect, though much has been advanced, that but little 
indeed has been proved. In recollecting this fact, gentle- 
men of the jury, and while you have it so strongly on your 
minds, you cannot but discern the wantonness jof that abuse so 
copiously flung agcdnst the fame of the defendant, and you 
will also perceive, that it was not that kind of Billingsgate 
jargon, or th^t ordinary share of invective, the poison of 
which may be corrected by the filth in which it is involved— 
this being a species with which the mind of a gentleman 
can never be tinctured«-but, while throwing off ail that coarse* 
ness that might disgrace the language in which these bitter 
sarcasms were so studiously dressed, they still retain all that 
subtilty and acrimony necessary to corrode, and eat into e 
character hitherto preserved inviolate, by a sacred regard to 
the performance of those duties attached to the functions he 
adopted, and embellished wit^ those manners which, in ef« 
feet, are identified with that moral system by which polished 
'society is sustained and adorned. 

Respecting the lady, in whose cause' her zealous and learn* 
ed advocate had exerted so abundant an excess of chivalry^ 
I grant, that wherever the feelings of a female are coiicernedi 
she is entitled to a gallant spirit of courtesy throughout the 
general concerns of life; jurors, however, are exeuiptfrom 
Vox., n. T 
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this duty; fou ate not in that box, gentlemen, to tiy^facU 
that might stimulate or excijte such a spirit— on the contrary, 
you are to guard, with great care and solicitude, against those 
kinda of impressions, by which you might be misled to coa- 
ceive yourselves entitled to give to objects of fancied adora- 
tion or co^ii^ssion, that welLmeanbg, but whimsical and in- 
ordinate measure of damages, for breach of a childish en- 
.gagemeot of matrimony between infants in their cradles. If 
you do, husbands and fathers, as 1 am persuaded most of you 
are— take care you may not one day or other have to lament 
the encouragement you must, by acquiescing with the views 
of the plaintiff in this action, give to filial disobedience ; take 
care what reason you might hereafter give to young females, 
less guarded by prudence and discretion than the plaintiff is, 
fierhafi9y justly represented to be— •take care, I. repeat, what 
temptation you might afford such ladies, under circumstances 
of some similarity with the present, to say '^ Gentlemen of 
the jury, if yon don't restore me the heart, and give me pos^ 
•ession of Ae person of my betrothed, I insist you will give 
me a portion to procure a substitute for him." 

In this action, gentlemen of the jury, two questions arise 
for your consideration. The first is, to decide whether the 
plaintiff is entitled to a verdict. The next question is one 
"Which calls upon you %o investigate what measure of da- 
mages you will deal out to the lady, should you determine 
that she is entitled to any. If the case so elaborately stated 
for her be not proved, you ought not to give her damages. 
H it be but in part prpved, it is then incumbent on you ma- 
turely to consider what dam^es she has actually sustained, 
to which you must apportion those you shall consider your- 
selves bound to give her. The defendant, you have heard, 
was a student at college when he first fell a tender victim 
to the lady's charms, young, blooming, and beautiful, as I 
dare say she was ; and I do not scruple to assert that she 
might have well deserved all the panegyric that has been la- 
vished on her. fiut I rejoice, for the sake of so meritorious 
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a young lady^ to find that no attempt was made to sustain hj 
evidence, an assertion as boldly made as any .other in the 
statement of her case^ that something of a myMteriouM cere- 
mony was resorted to, to bind, by anticipation, the connubial ' 
engagement into which these children had iso precipitately 
entered. I rejoice that no proof of such circumstance was 
advanced, as otherwise it could' not faii to have plucked % 
feather from the plumage of eologium with which the lady 
has been so profusely bedizened. , - 

Gentlemen of the jury, I know you all genendly, many of 
you I have the honour of knowing personally; and I know 
also that you will bring to your recollection those happy ju« 
venile hours you have individually passed in the contempladon 
of the perfections of some aeriai dulcinea, before the cares of 
the counting*house^ or the rubbish of the Royal Exchange, had 
converted your golden dreams of innocent love into solid 
lumps of that base and contagious metal 1 You remembier 
the dayS| when the stars presided over the awful selminitjF 
of the V0W9 which your AngeU and you had exchanged* -^Ymbl 
they dropped ambrosia, in sympathy with the tears you have 
shed, while the sacred vow you authenticated upon earth* 
flew up to " Heaven's Chancery to be registered,'* and hav- 
ing been attested there by surrounding cherubimsr a winged 
messenger communicated the glad Udibgs of that event in a 
dream, and your respective goddesses and you surely must 
by moon-light have another meeting in the grove, where, in 
the language of romantic love, under the umbrageous foliage 
of perpendicular poplars, and drooping willows, you re-enact- 
ed the contract, callingthat ** Heaven to witness," ia irhose 
records the holy vows of indissoluble bondage were safely 
locked— never, never to be disturbed by any vexatious pro- 
cess of terrestrial investigation, which your crusty parents^ 
insensible of your sublimated feelings, might, in their moneys 
making malice, institute against you. x 

This, gentlemen, you all now must feel, is a faithful transr 
eript of what you aU have felt; I therefore submit to th%i 
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Careful retrospection of the innocent days of your childhood^ 
wbichf in comparing <the present case with your own, it is in^ 
cumbent on you to take. , I ask you solemnly, and put it to 
your individual, experience, whether you need strab your 
frith in believing that before myriads of the same twinkling 
witnesses^ studding the cerulean sky, on a fine mooo*light 
idghti IB the summer season^ and in the green fields of Ire- 
land) there might not have been more than five hundred con- 
tracts of infantine marriage perpetrated, as this within your, 
consideration was, in the same hemisphere, and on the same 
night ? In considering this subjtscti therefore, to that extent 
in relation to facts^ to the utmost point in which candour m^ili 
support yo«, yon must indispensably take a different view 
from the learned Serjeant, who stated the case, ctf the,*' worm 
which fed on the lady*s damask cheek." 

It was, doubtless, a luxurious feast for the 'worm— the ta- 
ble cloth might have been damask, but not a woixl has been 
said of the lilies and roses, beneath. The learned gentle-' 
sian, at the top of his profession as he deservedly is, knows 
the law too well to commit himself, by any possible implica- 
tion, in denying that, in contracts respecting the roses on a 
kdy's cheek, there unquestionably exists a toHea guotua clause 
of renewal— ^neither is he so averse to lounging at a lady's 
toilet, as not to be sensible that it is much more difficult to 
'dam a hole in a worm-eaten damask, than to find a nostrum 
to restore a faded rose to its original bloom. But, rather 
than cure the paleness of disappointed affectjlons by any of 
ttie known receipts of restitution, the lady was persuaded 
that a marriage, which prudence would strongly condemni 
while spuming at parenul authority^ and violating all t^e 
rules of filial obedience, would have been a more simple and 
efficacious method to reinstate her in lost happiness^oshe has 
r(* sorted to "the' last expedient, and, with great solemnity, put 
it before you for it revocable* decioon. But, if you shall he 
convinced that the defendant has been guilty of premeditated 
fraud, after resuming a contract, as is alleged, and of whick 
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there is no proof before you^ after the lapse of time prescri* 
bed by the act of iimitation-^a statute which, his lordship will 
inform you, bars all marriage contracts not renewed wiihiti 
the time limited in the act of parliament — if you should be 
convinced that, under all these circumstances, the defendant 
has wantonly and cruelly broken his piighte^d voWs to the 
plaintiff, after he had solemnly, at mature age, renewed them» 
and prevented her from any other honourable dbpasal of her- 
self, it becomes a subject which ougt>t not only to impress 
itself on your hearts, but also on your consciences. 

Here we are reluctantly compelled, from the narrowness 
of the limits to which under our present circumstances we 
are reduced, to curtail and suppress a great portion of those 
fine strains of satirical and argumentative elocution with which 
Mr. Curran proceeded for two hours longer. He drew a 
striking contrast between inconsiderate engagements « in 
'nonage, the mere ebullitions of romantic spirits, and those 
solemn contracts entered into at mature years, which to 
violate is considered criminal by the laws of God and man-—* 
lie exhibited a variety of cases and illustrations, to prove 
that the statute of limitation completely barred the plaintiff 
In this action, as no renewal of the alleged contract occurred 
within the time prescribed by law. To bind his client down^ 
by an arbitrary-performance of a juvenile contract, he looked 
upon as a species of the most unqualified slavery ; and assent- 
ed that all legal contracts of this description are not only 
subject to express, but to implied conditions.- If, therefore, 
Mr. Curran mged, a merchant, under favourable prospects of 
life, conceives an affecticMi for a" female who entertains a re^^* 
ciprocal one for him, on which a contract of matrimony en* 
sues, in substance as follows: — The gentleman says, ^ we 
can't marry now ; but I promise to marry you, if you wlU 
marry me.'* The lady, after a coy and modest relu^tancO) 
consents to this engagement: — but, should the gentleman 
next day become a bankrupt, is it rational to suppose that 
he is bound in conscience to fulfil an engagement at fiipat 
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entered into under auspicious prospects and circumstances^ 
should she be foolish or mean enough to demand a perform* 
ance of hi» promise, when, by such concession, he musty 
perhaps, inevitably make her as well as himself a victim for 
life I The fair and equitable principle on which engage- 
ments of this nature should always be fulfilled is, that the 
promise shall be inviolably kept, unless its performance be« 
comes fatal to either of the parties. 

In reference to Mrs. Palmer's testimony, wherein it ap-. 
peared that the defendant's affections for the lady had decli* 
ned, Mr. Curran drew a fine picture of the instability of all 
human events, and the peculiar uncertainty of the human 
mind, whose affectionsi particularly in affaitB of love^ are so 
little under the control of reason. He asked, with emphatic 
solemnity, *^ what idea must a delicate female form of con- 
nubial happiness, who, under a consciousness that all those 
affections once professed by the man of her choicer-profes- 
sions which she once deemed sincere, had vanished— -«nd 
that indiffereiice, if not disgust, had usurped their place ?— 
where, he asked, could have been that magnanimous, that 
virtuous pride, the stay and prop of female honour, which 
could not snatch a woman from submitting to go through 
Che cold humiliating ceremony that should for ever join 
the living body with the dead?"— Qn the defendant's im- 
plicit reliance on the will of his father, when he found 
it impossible to obtain his consent to the fulfilment of 
'his engagement with the lady, to whichy notwithstanding al- 
tered affection*^, he always paid a rigid and honourable at- 
tention. '^ He had flattering prospects in life, all of which he 
was content to sacrifice for. her— 4ie possessed talents in his 
profession, and notwithstanding the general obstruction talents 
offer to preferment, he still, by some fortuitous stroke, might 
entertain rational hopes of obtaining preferment." From a 
variety of arguments, some extremely original and acute^ 
and others directed against the claim!s of the plaintiff, from a 
construction of the evidence adduced in her favour, a^ 'well as 
from the testimony of the defendant's father and brother, 
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on which he commented with a minute precision, not often 
equalled, Mr. Curran drew a general inference, that the de- 
fendant's engagement, renewed in 1801, was to all intents and 
purposes one under certain conditions and qualifications) 
from any one of which he never once departed. 

Adverting to the part which the plaintiff's brother had 
taken in the course of the whole proceeding, he did not feel 
disposed to call the general propriety of his conduct in ques- 
tion, but said— -I do not like the punctilious soldier and bro- 
ther bristling in fraternal sensibility, while weighing with 
apparent candour the vaHous circumstances of this transac- 
tion in his intercourse with the defendant, still taking occa- 
sion to throw in the hilt of the captain's sword to make his ^ 
favourite scale preponderate. I do not, I say, like such per« 
severance in worrying or tormenting my client into a 'preci- 
pitate compliance with the interested views of the lady's 
&mily. As to any active part in these proceedings, beyond 
what duty and compliance with the wishes of her friends 
might exact, I have no hesitation most cordially to exculpate 
her ; and had she beei^ left to the guidance of her own good 
sensed she would have exhibited the dignity of her character 
by the mode of her sorrow. 1 therefore conjure you, gentle- 
men of the jury, not to avert by your verdict of this day the 
chance that still exists of bringing these parties together with 
renewed amity; nor protract that day, when, with mutual 
consent, and mutual approbation of their respective families^ 
they may unite 'in joy and satisfaction, and terminate their 
days as exemplary models of conjugal bliss and domestic 
tranquillity. 

Mr. Dunn, in reply to Mr. Curran, made many strong and 
pointed observations. He represented his client, Miss Mary 
Fitzgerald, as one of the most uniropeached women in exist- 
ence. From the lips of her 6pponents in this cause, as well 
as from those of her friends, flowed nothing respecting 
her but unbounded panegyric. He was not accustomed to 
call even crimes by hard names j' but in the conduct of the 



176 FITZGERALD v. HAWKESWORTH. 

defendant towards his client, he knew no epithet in any 
language sufB :iently expressive of a species of treachery^ 
perhaps unexampled in any age throughout the blacITest re*> 
cords of moral depravity. Passing 6ver the disgusting levity in 
one of his letters to Captain Alexander Fitzgerald^ such as 
** what fellows we churchmen are," &c. where he talks of 
Tearing himself into consequence and notice in the church, op. 
the supernatural infirmities of an old incumbent of eighty 
years of age, who doubtless must die to accommodate his 
ambition; in what instance does he n^me this old gentleman? 
In none— he carefully avoids cohi'mltOng; himself on that 
ground, from the facility of detection. On the subject of that 
mean finesse which he played off, ^hile scheming to set a 
prohibiting price, as he thought, on the performance of his 
sacred promise to this lady, who, from the moment he en- 
joined her to secrecy, commenced the first duty of a betroth* 
ed wife by an act of implicit obedience to h^m. ^ Here Mr. 
Dunn very emphatically observed, little do the sordid know 
what treasures are^ accumulated in noble and disinterested 
minds, treasures ever impervious to the vulgar eye; slnd little 
did this gentleman consider who he had to deal with, in a 
family of high honour and respectability, linked to each other 
in one solid mass of reciprocal and general interests. ^ Sum« 
ming up the whole of the nefarious proceedings, with which 
the defendant must stand indelibly branded, he had no scruple 
in asserting that if all the trash of wealth, which the whole 
family of the Hawkesworths had been scraping together since 
their name became known, had been thrown into Miss Fitz* 
gerald's lap, it would not half compensate her for the num^ 
berless pangs of anguish, the sighs of sorrow and affliction^ 
she and her amiable sympathizing sisters had vented and en- 
dured for ten years past, mourning together on the baseness 
practised on their credulity, and that unsuspecting confi- 
dence, ever the invariable concomitants of innocent and un- 
sullied minds.' 
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Tbe tiorci Glitef Ju9tke, id xbarging the jary, observed} that 
from the very tedious discussioQ this case had iindergone^ dti^ 
ring the three Hays it had been before the court, and from the 
.gre«i ««ertioii and uncommon display of ability devoted (o it 
by the couiiiel on both aidea* very little waa left for Mm to 
observe on, that had not already been put in almost every pos* 
stUe point of vlew^ which great ingenuity and as great ta- 
lents could suggest.. His lordship, adverting to the difFerenf 
counts laid in the declaration, said, that the plaintiff ba4 
strictly conformed to that proceeding, particularly in her mea-* 
sage to the defendant requiring the fulfilment of his engage* 
ment, which the nature of the action had rendered requisite* 
On the subject, of nonage, his lordship recognised the law 
as laid down by the counsel, thi»t any matrimonial contract, 
perfected while either of the contracting parties are minors, is 
to all intents and purposes illegal, and should be dissolved^ 
On the folly ot these infantine contracts his lordship was pe- 
culiarly strong, coinciding in the opinions he had heard from. 
Mr. Curran, that they were in general founded on a very 
reprehensible species of rashpess, and too generally operated 
iis an encouragement to filial disobedience. In this case the 
original contract, perfected in nonage between the plaintiff and- 
defendant, at its commencement, in point of law, was a nul- 
lity, and would have remained so, if not renewed when the 
parties had attained to mature age. 

His lordship dwelt with much energy -on the irreparable 
injury the character of a gentlenian and a clergyman must sas* 
tain, should the jury too lightly take up the imputationsr cast 
upon'^'him, ^< that his whole conduct, throughout this^ engage- 
ment, was a compound of falsehood, and altogether a tissue 
of complete duplicity." That he was only actuated by prin- 
ciples so nefarious from their atrocity, becomes the tnore in- 
credible, and the jury should reconcile their minds to the 
most positive conviction on that head, before they would Stig- 
matize any man, under similar cifcumstances, by a verdict of 

vindictive damages. 
Vox.. VL ' Z 
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The jury, in a short time, gave a verdict lor the pUintifi^ 
S)500/. damages, and M. costs. 

CouMtBL for she ftlaintiff: Mr. Serjeant Moore, Messrs. 
Bttll, Dunn, Bush, and Penefather. Agent, Mr. CosgraTO. 



CouNSBLybr the defendant: The Solicitor-General, Messrs. 
Ponsonby, Curran, BArrington, and Boardman. AgeBt» Mr.^ 
Fuiierton* 
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REVE&EITD CHARLES MA88T V. TBS MARQUIS OF HEADFORT9 
FOR CRIM. CON. WITH THE PLAINTIFFV WIFE. 



/ 



THIS very interesting trial came on at EnniSf Clare county, 
on Friday, 37th July, 1804, before the Honourable Baron Smith 
and a special jury.* 

Mr. Bennett, aa junior counsel, opened the declaration, and 
stated, that it had been laid for the sum of 40,000/. being 
the compensation sought for the damage alleged to have 
been sustained by the plaintiff, in consequence of the defend- 
ant's «fflfucfnjr and taking away the* plaintiff * a vrife, 

Mr. Hoare. This is the first action of the kind a jury of 
this county iias ever been einpannelled tp try-— and, as it ia the 
first, so, I hope in Heaven, it may be the last. Many idle re« 
ports have been circulated, and the subject of this trial has 
engaged much of public attention ; but it is your duty, as I 
am sure it is your wish, to discharge your minds from evety 
idle rumour, to stand indifferent between the parties, and 
relying upon the evidence, and collecting information from 



* The singularity of this trial ; the eminence ot the eountel eogiaged oa 
hoth fides ; the character of the plain tiflT; the age and rank of the defend- 
ant; and the youth and beauty (and folly) of the lady— ail conjoined to 
excite vast curiosity. Accordingly, great numbers crowded from e^ery 
|»rt o^the country into the small town of Ennis^-ten guineas were givea 
for a bed, and any money to get a place in the court— A short>lia«d writer 
eame aU the way from London U) teke notes of the trial. 
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the witneaaes on their oaths^ who will be produced to yooy 
to found your verdict upon &cts well atttsted, and of which • 
you only are the constitutional judges. 

The plainUfiV the Rev. Charles Massy, is the second son of 
a gentleman of high distinction in this courtty, who has been 
more than once called to the representation of it by a free 
and honourable election; and not only so descended, but is^ 
a person of liberal edncation^-a member of one of the learn** 
ed professions—in the prime of life— ^ man not only of inof- 
fensive manners, and of innocent life, but a man whose vir- 
tues correspond with his situation in society, and adorn the 
profession he has adopted. In 1796, Mr/ Massy became attach-* 
ed to Miss Rosslewin. Mr. Massy, being a second son, and 
not independent of the bounty of his father, possessed then a li- 
ving but of 300/. a year* Sir Hugh Massy, hia faihertdisa^ 
proved a match, ^ which had not fortune to suppttrt the 
claim of beauty," and had, therefore, proposed one with a 
young lady of a neighbcHiring county, which he conceived,, 
in point of fortune and of connection, far more eli^ble, and,, 
on that occasion, had offered to settle on his son, the plain* 
tiff, 1,100 pounds a year, in landed property, together with 
the young lady's fortune ; l^ut, declining the hand of an amia- 
ble and accomplished lady, refusing an ample and indepen- 
dent establishment, with the additional enjoymeiit of parental 
bounty and approbation, and foregoing all. these advantages, 
lyir. Massy proved the sincerity and purity of his attachment, 
by a generous sacrifice of fortune to affection, and married 
Miss Rosslewin in March, I79(>. The happiness of the . 
young couple, during eight succeeding years, not only seem- 
ed to be, but really was, unmixed and unabating^-^e loving 
with constant and manly ardour, she with chaste and equal 
affection— >and, during that interval, Heaven had blessed their 
union with a boy, the bond and cement of their present hap- 
piness, the pledge and promise of future multiplied felicities. 
Then Mr. and Mrs. Massy exhibited such an example of 
deinestic contentment and satisfaction to their neighbours^ 



/ 



t 

J 



MjISSr V. HEAIHPORT. 181 

HMt relatlreft and tfa«tr fnends^ as to conviiice them/ that th« 
Mtfiifices he made were not t<x} great^^hat her graieful and 
affectionate returns to a conduct so nobly liberal^ and dbin- 
terestedly affectionate^ were not too little-— guilt and trea* 
chery had not yet made their way into the abode of peace 
and innocence— all was quiet, tranquil, and happy—^11, to 
the misfortune of ^is county and couple, the Marquis of 
Headfort made his appearance at Limerick. 

Mr. Massy happened to have had, some years, since, a 
iiving in the county of Meatb, where Lady Bective, the mo- 
ther of. the Marquis of Headfort, was a principal panshipner, 
jatkd from whom, during his residence in the parish, Mn 
Massy received much polite and hospitable attention ; from 
thiA circumstance of his acquaintance with her, Mr. Massy 
waited on her son, on his anrival at Limerick, .invited him 
to. his house, and strained his narrow means to give the soq 
oE Lady Bective every proof of his sense of her former atten« 
tions and politeness; but, while indulging the hospitable 
spirit of our county, little did Mr. Massy think he was intro* 
ducibg into his house the man who could conceive the 
blackest and basest designs against bis peace and honour— 
.that.this stranger, so hospitably received, and so affectionately 
cherished, was to pour poison into his peace, and make 
him a wretch; foi* no reasonable man could suppose that* 
Lord Headfort, ai Ms titncy ever could disturb the pea^ce of any 
family—bis age^for he is above fifty)— his figure— ^is face, 
made such a supposition not only improbable, but almost ri* 
diculous; yet, so it happened, that this <' hoary veteran," in 
wh«3A, like ^tna, the snow above did not quench the flames 
below, looked at Mrs. Massy, and marked her for ruin. And 
nothing mor^ beautiful could he behold, and nothing upon 
whom it was more unlikely that such a venerable personage 
as his lordship could have made an improper impression. 

Lord Headfort spent four days at Summerhill, on his first 
visit, and was introduced by Mr. Massy to gentlemen of the 
first rank and consideration in the county— the Bishop of Lime* 
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rkk, l>rothei>4n4aw of Mr. Massjrt and evdry other 4g^eD»tIeiilaa 
fuid nobleman in the neigbbourbood. I need not, in this 
most hospitable part of Ireland* mention to you tbe ccmae- 
quence. Lord Headfort ^as received* entertained and che- 
rished by the friends and relatives of Mr. Massy.' Whilst 
Mr. Massy was endeavouring* by every polite and hospitable 
attention in his power, to render his temporary /stay in this, 
county not unpleasant to him, some anonymous letters first 
created in the breast of the plidntiff, not suspicion^ but con-* 
veyed an intimation *•*' that the Marquis of Headfort was too 
attentive to Mrs. Massy.'* Too confident in the virtue of his 
tvife— -too generous to credit information so conveyed— ^andt 
yet, too prudent wholly to overlook or disregard it, Mr. Massy 
prohibited his wife's visits to Limerick, and this was fol- 
lowed up, by intimating to Lord Headfort, that his lordship's 
visits would be dispensed with at Summerhill, his (Mr. 
Massy 's) place of residence. Lord Headfort's visits were 
discontinued—his lordship promised not to repeat them. 

And yet, though Mr. Massy took these precautions^ he. 
«till had the utmost confidence in the virtue of his wife, and 
not without apparent reason, for she still preserved the ap« 
pearance of the most affectionate attachment to him, and ^c- 
' quiesced, • without a murmur, in what his prudence pre- 
scribed. Her correct manners, her strict attention to her 
religious duties, might have imposed upon a keener pene« 
tration than her husband's; she regularly attended divine 
service, took the sacrament, and has been heard to reprove 
her brother and brother-in-law for want of attention to these 
duties ; and in conversation, turning on the indiscretions of 
other women, was often heard to declare, ** that if affection 
for her husband, so well merited, or for her child, were not 
sufficient checks to keep her steady to her virtue, her sense 
of religious obligations would alone have that effect." The 
unaffected liveliness and simplicity of her mariners, the de- 
cency of her deportment, her endearing attentions to him and 
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tier cMId, left not the shadow of suspicion on the mind of 
Mr. Massy, that she couM, in/ anywise, forget her sex, her 
situation, or her duty, much less that she could run into the' 
eoarse toils spread for her by Lord Headfort. It will shock 
and appal you« gentlemen, to hear the time and occasion 
which Lord Headfort selected for the final accomplishment' 
ef his desi^s upon the honour of this unfortunate woman, 
and the happiness of his host and his friend. The day was- 
Sunday, the hour the time of divine ■ service*"— yes, gentle*' 
snen, on that day, and on that hour, set apart for the ^service 
of our Creator, whilst the Rev. Rector was bending before 
the altar of his God, invoking blessings not only on the flock 
there assembled, but on the head of the unfeeling and pro« 
fligate destroyer of his comfort and honour-— on such a day, 
at such an hour, ufion such an occasion, * did the noble lord 
think proper to commit this honourable, breach of hospitable 
faith), this high-minded violation of the little laws of your 
diminutive county; this contempt-— r wourd almost call it 
this defiance, of the Almighty himself*->and will not you» 
gentlemen, the sworn arbitrators of this profanation, the 
guardians of pur laws and our religion, the conscientious 
ministers of divine and human justice, reward the no6ie de- 
linquent accordingly ? I know you will ; and to you, and to 
your just estimate of such an act, I commit this noble act, and 
its most noble actor* 

I have to state, what will be proved, that on a Sunday, at 
such an hour. Lord Headfort took off Mrs. Massy frdm her 
husband's house at Summerhill; they crossed the Shannon 
in a boat, got into a chaise in waiting for them on the road, 
and from thence posted to Pallas, 18 or 19 miles only from 
Summerhill— -there he and Mrs. Massy, heedless of the mi- 
serf and distraction of her unhappy husband, remained in the 
same room the whole of Sunday night. The noble peer did 
not fly— no; he made short and easy stages— not fearful of 
pursuit— not as a crimkial endeavouring to effect his escape 
•-4>ut as ai conqueror, parading slowly through the countrft 
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and quietly enjoying the glory and honour of hh triurapli! 
What was his triumph? The distraction of the Mend he 
maddened with agony — the pollution of a till then spotksi 
and innocent woman ! From Pallas his lordship pursued hti 
rout to Cionmel, and there rested a night*— from thence to 
Waterfordy then to England, where, I trust, he will ever re^ 
ins^n, because I am satisfied that no advantage to be derivefd 
to the country from the most ample fortune expended herei 
could countervail the mischiefs tliat must flow from the ex< 
lubition of such pernicious' examples among us. I fear I 
detain you too long, yet it is necessary to detail the enormity 
of this foul transaction, " in itself most foul:" to you, then^ 
I will leave it to mark, by the verdict you will give, your ap* 
probatipn or disapprobation of the conduct of this ncbiemanM 
He was not young : if young, the ardour and inexperience of 
youth might have been some extenuation of this enormity 3 
but many years had elapsed since the venerable peer could 
have insisted upon such a plea. The noble lord is, I am in« 
structed, between SO and 60 years of a^e, and from the Uh 
he has led, and the pursuits he has been engaged in, we 
must conclude his constitution not to be of a very green old 
age ; at this advanced period of life the slightest ch^k of 
principle must rein in and restrain the passions.* 
But if a sickly appetite cani\ot be controlled, and must be 

* If the coart ealendar he oorreet,' the noble lord is teareely jet 50 years 
of age, bat he is old enough not to play so fodisfa a part in so pnbfie a way. 
The fkther of this rig^t honourable adolterer, this ornament of the poria- 
thian pillar, was an eminent gnszier, who sold many hundreds, probably ma- 
ny thousands, of good fat bullocks iu Smithiield— but he was a sensible man, 
and well knew how to drive his bargains to a good market ; aoeordingly, he 
accumulated a great fortune, and before he died, he graced the peerage Kst 
M Earl Beetive Little did the old gentleuian think that so many thoHttaada 
«f his buUoek money would be wasted in a crim, con, afiair ! Has son, the 
principal figure in this drama, by royal favour, is a baronet, a baron, a 
viscount, an earl, and a marquis of his majesty's loyal kingdom of Ireland, 
^itli a fortune of 40,0U0& per annum. 
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fgd ^fitli {liMipetual mp^itet of dearly potcluned fwAety, let 
Iho weakh fae conmandA aiiid abases pnociire it, vuteut 
lireakipg in «^n tlie peace and iMnour of respectable iatoi^ 
lies. The noble iord psoceeded to the completioii of kb di- 
abolical project, BOt vith the rash precipitancy of fouth, bujt 
yrUh the eool wrA deliberate consideration of age. The Cor* 
nifth plunderer, mi/mi on the ^poil^ callous to everf touch of 
huioaaity, shrouded in dar]^ne9», holds out &lse lights ^o ih# 
t(empest-^09t vessel, snd fairer her and her pilot to that idiore 
upon which ahe must be bat (or ever, the rock unseen,^ th^ 
nifiian ioTii^ible, aiid iiotbbg apparent but the tfeftcheroua 
signal Qf security and repose; so this prop of the throne^ 
^is pill;^ f4 thp st^t^, this stay of religion, /tlus omameot of 
the peerage, this common protector of the people's privi- 
leges ^nd of the crown's prerogatives, descends from thede 
high groitp^s of chara<?ter, to muffle himself in the gloom of 
his own base and dark designs, ta play before the eyes of th» 
deluded wife and the deceived husband, the falsest lights of 
love to the one, and of friendly and hospitable regards to the 
other, until she is at length dashed upon that hard bosomf 
where her honour and happiness are wrecked and lost for 
ever. The iigbniased husband beholds the ruin with thos^ 
fensations of horror which you can better feel than I describe ( 
her upon whom He had embarked all his hopes and all his 
li9PpiDji9S8 in this life, the treasure of all his earthly felidties, 
the rich fund of all his hoarded joysi sunk before his eyes 
into au abyfs of infamy, or if any fragment escape, escaping 
to solace, to gratify, to enrich her vile destroyer. Such, gen* 
tlemen, is the act upon which you aire to pass your judgment, 
such is the injury upon which you are to set a price, and I 
lament that the moderation of the pleader has circumscribed 
within such narrow limits, the discretion you are to exercise 
upon the damages i you cannot exceed the damages laid in 
the declaration. I lament, aod so I hope do you^ that you 
cannot; for the damages laid do not exceed one year's income 
of the noble lord's estates. The life of the adulterer is in 
VoL.n. Ail' 
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8em« degree in the power di the injured hnebend; if tt^ 
husband kill the adulterer caught .in the &ct, the killing i^ 
not murder : whaty according to the noble lord's own estiihate^ 
would be the value of the noble lord's- life? In mine, and 
perhaps in jour estimation » the yatue of the noble lord's life 
would not be very high, but take it according^ to his own, and 
it is invaluable ; the ransom of his life ought to be the mea* 
sure of your damages. What can he plead? Is it that he 
too has a wife and children ; is it that as a double adulterer 
he comes into a court of justice, and interposes the inno'* 
cence of his family between his crime and your justice ? Are 
his tiilea and honoura^ as they are vulgarly called, to dazzle 
your eyes, and blind you to the demerits of his conduct ? No, 
no— what are titles conferred by kings, if the souls of those 
who wear them be not ennobled by the King of Kings ; these 
badges of distinction^ these splendid emblems of shining me- 
rit, these rewards conferred by grateful sovereigns on emi« 
nent attainments in science, or achievements in war, may be 
well allowed to adorn wisdom and virtue, but cannot make 
the fool wise, the coward brave, or the knave honest. 

There are two grounds of defence, upon which I hear the 
noble lord means to submit his case to the jury. The con-* 
nivanoe of the husband — the notorious general misconduct of 
the wife-«-both, if I am rightly instructed, unfounded in fact, 
and not to be supported by any credible testimony. Witnesses 
to these, or to any other facts, may be procured ; but the 
jury is to deteimine on their credit. But who is. the man 
who will have the hardihood to come forward and tell you 
that Mr. Massy, or any gentleman of his family, rank, charac- 
ter, education or profession, could stoop to a conduct so uni« 
brmly mean, so scandalously dishonourable, and if such a wit* 
ness can be founds who is the juror that will believe him? 
Can any gentleman believe that a gentleman could be wilfully 
instrumental to his own disgrace, the promoter of his own 
dishonour, a pander to the prostitution of an i^ored wife, th6 
^ttgmxtizer of his idolized offspring ? Such a tale (let the 
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selater be vbo heisMjp) is in iuelf uttekiy improbable. 'The 
proud mind of: my cfient cannot eondescend to contradict it ; 
biU let the tenor of hia whole life,hi& character yet unaspersed 
and uiUile^inishedy his generous sacrifices to this very wo- 
man before her honour becang^e hishonoury and her character 
the object of his protection ; his exemplary conduct as a h|is» 
band) a ^ther, a pastor of our churchi a member of society» 
give the lie .to a story which cannot be told by any man of 
honour, or be believed' by any man of sense. It is not imp 
possible, however, gentlemen, that the Marquis of Headfort 
may attempt to cover his retreat from the pursuit of justice 
by some contrivance of this kind, nor is it quite impossible, 
however improbable, that he may find some plausible instri}- 
ment, hard of forehead and flippant of tongue, ready, from the 
motives which generally actuate such instruments, to devote 
hiqiself to the perilous service. If such a witness should 
appear before you, I will give you a clew to his character; I 
will describe to you what he is, and I much mistake, if, by 
these marks and tokens, you can fail to know him if he shall 
appear. He is not like those whom I have the honour to ad« 
dress, a gentleman who has a character to stake upon the tes^ 
tinnony he will give. He is not a gentleman whose inter- 
course with the world has fashioned him to courtesy, with- 
out wearing out and de&cing those sharp and prominent fiba^ 
tares of old fashioned probity, undeceiving truth, and unbend- 
ing pride, which characterize the Irish gentleman. But I 
will tell you what he is.* ' 

Let me now touch the second ground, of what i under* 
jitand is to be the noble lord's defence, the general miscon- 
duct of Mrs. Massy before her elopement with him. It well 
becomes the Marquis of Headfort to cover with additional dis- 
graces the unfortunate victim of his delusions ; is it that in 
the struE;gle between his avarice and his vanity, the former 

* Here follows tomething of a lociil and personal natore, vrhSsh the 
i)Ote-t«ker has thougl^t proper tq omit 
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has coD^u^redi, or w it so <APd«r<d hy tSi» wi^ Md juit dit^* 
pcnaoieicyRS of Proiideiiciet that the best %oooa} swceeMftil vkc^ 
bestcnvs upon sabdued cbttstit^^ ai%. private e^oteenipt aiid 
public mfditty ? But thott|;h tbt noble marquis ftanf not he*-^ 
sitate to sink still lower and lower the degraded object of hisr 
guiltjr passionyyet there are other eonsiderations IHiich might 
holtd back from such an atttuspt) a man not inaccesdble tb' 
the feelings of humanity: Mr. Massy has a son still livxng; 
why ^ottldthis-innoceht be more involired' than he alrea^ 
is in hts mother's dishonour ? Why should this half-orphancd 
child, robbed of one parent by the no6ic' marqdis, become, 
by the deliberate act of his^ and his famify^is en^miy, the sad 
remembrancer of the other, ^ a Other's doubt and- a' mother's 
dishonour ?< I^ this additional pang ta he inflicted on the 
lacerated bofiom>-p«i8 this new wound to> be opened in a bleed- 
ing and exhausted heart ?-i-Wby will* the noble milrt^nis en- 
deavour to infuse this^ horrk^ suspicion into Mr. Massy's mind 
that the offspring of his marriage- bed is spurious; that though 
die father of a living sony he is perhaps ehiMless-, his affec- 
tions- lavished upon, hU n»me borne by, his fortune destined 
for, perbapS) an impostor. This attempt the noble marqui« 
will make, I am. told, to mitigate the injury, and diminish 
tS^e damages. If such an^ attempt be madOv you, gentlbmei:, 
will appreciate su^ an aitempt according to its real worth 
and true valii#; This attempt can only be supported by su(^h 
a witness! as I have alroidy described to you, and from whom 
your honourable hearts will recoil with scorn atid abhorrence. 
We are prepared to show you, by the testimony of most re- 
spectable personages, that the fame of this now unhappy 
woman had never been sullied by the subtest imputation, 
until her connection with the Marquis of Headfort^ 

I feel, gentlemen, I have been honoured widi your atten- 
tion too long; 1 shall detain it but a very little longer. In 
this action the plaintiff is entitled, either to the lairgest or the 
smallest damages; if coi\nivance be .proved to your satisfac- 
tion, a single shilling would be too much-; if not, I know not' 
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whit nieaiiir# ef littiiages, under all the ctreumstanetfs 6f the 
case, would be too large* It will be proved to yoti liow he 
reeeived tibe first news of her flight. The first btimatioh 
was like the stroke of death. His portion^ for several weeks 
sfter, agony and distraction. Happy would it hate been for 
him if death had followed the ^lock^ or madness relieved him 
from misery* ^It now rests witli you to compensate the suf< 
ferings of this deeply injured individual ; it is with you to 
determine, whether the penalty you inflict on lawless lust, 
shall operate as a protection to legitimate happiness ; whe* 
ther your ample verdict shall not, like a sfaieM, cover domestic 
peaoe and social order from brutal insult and dishonest viola- 
tion. If the <^ compunctious visitmgs" of conscience and duty 
cannol' dissuade the black adulterer from h& design's upon 
the quiet of othisrs^ let the example you make drive him 
from your doors,^ and deter him from the spoil of your 
dearest andthbst invaluable possessions, your happiness and 
your honour. «And may that Qod, under whose eye, and in 
whose presence we .act, when his hand shall hold the balance 
of Divine Justice, when those transgressions from which the 
errors and infirmities of our nature exempt no humaif crea- 
ture ihall be put into one scale, may the weighty and exem- 
plary verdict of this day accompany your merits into the 
other and make it preponderate. 

Here follows an examination of witnesses. 'The Rev. Dr. 
Parker proved the marriage of the plaintiff, the Rev. Charlea 
Massy, according to the rites of the church of England, to 
Mary Anne Rosslewin, on the 22d day of March, 1796. 

Mr. Stackpoole, uncle to both Mr. Massy and his wife, 
proved, that at the time of the marriage, the gentleman wa^ 
34, and the lady 18 years of age, and that they lived together 
in great love and harmony, and had a son now about six years' 
old— that Mr. Massy having married against his father's^ 
consent, he only got 200/. with his wife, whereas, had he 
taken the lady that his father cecontmended to hini, he would' 
have got a fortune of many thousand pounds; it was there- 
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fore entirely a love match*. On Mr.'St«ckpooki*scroB»-ex£^ 
ininatioD it appeared that Mr. Ma8»y had an elder brotfaert 
whose wife not living with hiniy he had a ndstreBt in her. 
place; an English woman. Defendant's counsel endeavour* 
ed to show that the plaintiff's allowing his wife to viut at such 
a house, was throwing her in the way of bad example^ and 
that he was careless of her moral character. 

Pat. Dukn, a 9ervant to Mn Ma»9tfy examined^ 

Q. How old are you ^ A. Seventeen years. 

Q. Do you know the consequence of taking a false oath I 

A. Yes— no chance here or next world. 

He then gave an account of the elopement of Mrs. Massy 
with Lord Headfort, on Sunday, while her husband was at 
church-^they went off towards Limerick in a post-chaise. 

Jane Apjohn proved that Lord Headfort &n#Mr8. Massy 
came to the inn wh^e she was a chamber woman; that they 
went to the same room, and slept in thc^ same bed. Here 
the evidence closed for the plidntiff. 

Mr. Quin. It is the particular duty of my situation to lay 
before you the circumstances of the defendaAt^s case ; submit- 
ting it on his behalf to your investigation, witli a perfect 
confidence of your discharging the important duty devolved 
upon you, with all that justice and fidelity which may be ex- 
pected from the goodness of your understandings and the 
integrity of your hearts.*^ 

Cases of this sort impose painful tasks upon the counsel 
for the respective parties. They will not bear much cere- 
mony; no polite forbearance, no punctilious restraint can rea- 
sonably be expected; of this you have had tolerable evidence 
already* The husband who brings bis action as such, to 
recover compensation for an injury offered t6 the most sacred 
relation in society, does thereby put his character and 
conduct, as a husband, directly at issue, and if he expects to 

succeed, must show that be fulfilled and discharged the 

5^ 
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dtitiesspringtDgffom that relation, because it is the violation 
of It, which constitutes at once the injury sind the didm. 
We ctonot tliffer as to the principle and'foundadon of this 
aetion; it arises out of the^ necessary politic provisions of .1 

society^. It is bottomed on the finest and purest affections of 
the human heart. What man is there possessed of rationality 
and feeling, what husband who deserves the name, that 
can resist t& sympathize with, and is not impatient to re« 
dress the suffeidngs-tof a person^ deprived, without default of 
his, of that most inestimable of all human creatures, an amia« 1 
tie and virtuous wife I Here we agree. But in proportion 
as such feelings impial us to i^munerate such an injury, 
and vindicate the: wrongs of aucA a sufferer; sodbwe tunji 
with disgust and repijobation, fromr an. attempt to pervert 
l)ie sacred nature .of this remedy from its just and honest 
purpose, from the assistance of the pure, genuine, and legi- 
timate objects of its care, to lavish its redress upon factitious 
injury, and ma]c;e that jury who should be the instriAnents of 
its salutary efBtcaicy, subservient to the schemes of hypocrisy 
and imposition. If the husband^ who by his deportment is 
entitled to the name, meets such^an injury, and sustains such 
a loss, compensate him (if he can be compensated) to the 
utmost limit which the case may bear. You, at the same 
time, requite the most poignant abuse which man can suffer, 
and give a wholesome lesson tp society ; but if all who call 
themselves husbands, shall appeal successfully to this tribunal, 
and under pretence of injury, shall clamour for money, to as- 
suage their feelings by supplying their wants, you, in defi- 
ance of reason and of feeling, confound all claimants, you ■ 
confer what should remunerate the injured on him who has 
received no injury, and. equalize those persons who should 
stand in your estimation as separate as innocence and guilt* 
Yqu sanction, nay, encourage an adulterous' traffic; the ma- 
trimonial bond will become assaUed by the most licentious^ 
dissolute, and sordid motives;' lust, avarice, and indigence 
will institute treaties on the subject; husbands will take 
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\htnr wvr9B to market, 4nd iastciul of fsatr^iiiiog^ jmn wiQ 
promote; the vice. 

T^ €^ of the defendant is ooti hecauae It cMHMit ha* a 
cfise of justification. The fecta stand adouttad* and hovevar 
|t inajT be accounted for, it caano^ b# moralljr defended ua- 
deir any circumstances. The adiKH#»tea of the defimdattt 
would oot outrage moral decency, or affront the feelings and 
undeirstaiiding of n jury. But the principle of the action 
^ould he exactly vnderstood-t-the defendant is not here up* 
on his trifd for the commission. of an offence against aociety— 
you are not placed these on this occasion as monil censors of 
the actions of men^<-pid»lic duties should not be confounded** 
the defendant is not the subject of criounal prosecution— but 
the plaintiff seeks compensation for a specific injury^ and must 
show he has suistained it He says he has lost, by means of 
the defendant, the comforts and enjoyments of conjugal do»- 
mestic life. The law upon the subject is simple and well set- 
Ued. If the husband, in the emphadcal language of the law, 
connives at his own dishonour, (which I would not be under- 
stood to say he has done in the present case,) it goes to the 
foundation of the action, and he is not entitled to a verdict. 
Th^t must of course be collected from the circumstances- 
neglect and inattention may be so gross as to amount to satis- 
factory evidence of connivance, or may disclose such deme- 
rits on the plaintiff's part, as should mitigate the damages to 
nothing* 

The case l>efor^ you is of the latter class, and as such we 
put it to you. Let me advert to the circumstances under 
which the plaintiff married Miss Rosslewin. She was ex- 
tremely young — it was what is called, "a match of love*' 
— that is, at their time of life, it was fiaaeion upon both sides, 
and nothing e/«f-~-their attachments, foutided as they were, 
were fleeting, and when they fled, nothing remained to bind 
them — ^ihelr means were stinted, and they possessed but small 
resources to support the expenses of fashionable life — ^the «a- 
tjated hver became the careieea hmbtmd^ and engaged in his 
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•wn indolent pursuits, he left his wife to choose her own. 
She was young, volatile, and giddy, beautiful and vain, of sCn 

■J 

uncommon levity (the witness called it gayety) of disposition, 
and fond of dress beyond even the ordinary passion of her sex 
—his manly advantages, and liberal education enabled him) 
and the prudential duties of his station enjoined him, to ob- 
serve and guide her, lest, uncontrolled by the ,presence, and 
unassisted by the instruction of a husband, unrestrained by 
a maritat admonition, unattended, unadvised, unchecked^ and 
unreproved by him, wh« wasvthe natural guardian of her 
morals, and his own honour, indulged in profusion to which 
his income was inadequate, she engaged in a career of dissi- 
pation, and plunged into that vitious vortex, which hurried 
her to the depth of her own infamy, and his disgrace. Her 
life was passed and occupied — the plaintiff suffered it to pas^ 
amidst those scenes of fashionable enjoyment, wherein wo- 
men, unfortified by principle, and unaided by advice, become 
exposed to the most dangerous impressions ; her improving 
beauty solicited and provoked the admiration of our sex, and 
her situation encouraged their approaches — devoted to his own 
amusements, her natural protector wandered from her, and 
left " her fair side all unguarded ;'* she received and permitted 
with undistinguished delight, assiduities too observable to pass 
unnoticed, or escape the effect of public observation. H«r 
dress became magnificent and costly. She passed mpnths at 
the houses of single gentlenien, unaccompanied or unattended^ 
save occasionally, by the plaintiff; and at Xjalway in particu- 
lar, where she went on an excursion, the attentions of a mili- 
tary man of rank became so remarkable, and her encourage- 
ment so glaring, that her own connections found it necessary 
to snatch her from the spot, as from impending inflimy, at)d 
hurried her to Limerick. 

N Thus, it will appear that this unfortunate young la4y, who 

has been poetically represented by the plaintiff's counsel as a 

paragon of domestic fidelity and female purity, until the 

spoiler came ; and whose piety has composed one topic of 

Vpl. II. B b 
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the panegyric, had never beheld the defendant, or he hen 
until the breath of public remark bad tainted, if not blasted, 
her reputation. Such as I have described her so did the de- 
fendant find her— engaged in public fashionable life, im- 
mersed in pleasures, and practised in those arts which too 

- often render a lovely married woman more seducer than ee- 
duced. He met her first at the races of Limerick, then at 
the races of Mallow, unattended by the plaintiff at cither 
place ; the attentions of a man of such superior rank were 
too flattering to be declined — they passed under public ob- 
servation at all places of public or private fashionable resort 
-—the eyes of all companies were fixed upon them, and her 
reception of them, being too obvious to pass unmarked, 
became the subject of general conversation. She avowed 
to her relations her attachment to the defendant, and her 
determination to go off with him. Are you to presume that 
all this took place unknown to her husband? Was he, 
though on the spot, alone deceived ? It is said the defend- 
iant*s propensity to gallantry is notorious— was that unknown 
to the plaintifl*? It would be monstrous indeed, under such 
circumstances, to presume him ignorant; but he should have 
kAown her conduct, becayise it was his duty to observe and 
govern it. Th^t such was her demeanour will appear in 
proof. We have heard and read of many husbands^-the 
tender, the c%ireless,.the mysterious, the suspicious— buti the 
plaintiff adds a new one to the drama, and gives the unsua' 
fieccingj or the sight leas husband ! Here was no breach of 
friendship— no confidence abused-^the intercourse went on 

X in public^ and it was not till after a familiar acquaintance 
with the wife, well known to the plaintiff, that he and the 
defendant became known to each other. 

While these proceedings were in progress to their con- 
summation^ the plaintiff, who had resigned Mrs. Massy to her 
own good guidance, passed his time in the house of hist bro<t 
iher, enjpying the highly moral intercourse of him and Mrs, 
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Hanrcy. What ! Gentlemen of the juiy, the man who claims 
40,000/. against another, ' for a breach of the most sacred 
moral relations in society-^himself of a sacred and iiighljf 
moral function, associates with the mistress of his brother, 
sanctions, by his presence, the expulsion of an amia|;)le and 
deserving woman, cast into exile from that mansion which 
she could adorn, and witnesses her rights supplanted, and her 
place usurped by the dominion of a concubine — ^and if these 
be the plaintiiPs claims to your regard, indulge him to the 
extent of his demand ; but, before you do so, you will ex- 
pect that he shall show himself entitled from his own deports 
ment, for your verdict will be the result of reason and justicei 
and not, as has been said, of vengeance. What will you be 
disposed to feel, when you shall hear that she. dined repeat* 
. edly at the house of the defendant, alone, unaccompanied and 
uncountenanced by any other female, and surrounded by his 
officers ? To what can you ascicibe such an unblushing breach 
of delicacy ? What inference do you draw from that ? > Why 
that her principles were sapped before, and that it was as idle 
as unjust to charge the defendant with her ruin ! What 
will you think when I inform you that after, in consequence 
of such misconduct, her relations shut their doors against 
her, the husband opened his. She returned from Limerick 
to Summerhill, the plaintiff's house, accompanied by the de- 
fendant, and no other person, in the defendant's carriage, 
and was received by her unauaficcting husband. What did 
he do ? Did he express a natural indignation ? Did he re« 
nonstrate ? Did he reprove ? No, gentlemen of the juiy ! 
He retired to Dian's temple at Donahs, and the key of the 
cellar being left behind, nothing remained to impede the 
indulgence of love and wine— from thence, till he went off, 
the defendant passed whole days at Summerhill, uninterrupted 
by the plaintiff. Alldw me to ask, where was Mr. Massy, 
and how was he occupied, while his wife was so conducting 
herself? Was he engaged away in the service of his king 
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«Qd. country \ Was he laudatily employed in the indii^tnoiia 
task of furnishing the comforts and elegancies of life for the 
partner of his heart, and the dear pledges of their love ? No $ 
the man possessing a jewel of inestimable worth-^wbo wi^hedy 
in truth, to guard its value and preserve its lustre, would 
wear it next his heart ; but the plaintiff threw this gaud%^ 
tocrihieaa trinket here and there, to be picked up by every 
casual finder, or let it hang so loosely from his person, as ta 
invite, and ready, as. it were, to bless the silly hand which, 
tempted by its glitter, might feel disposed to rid him of the 
contemptible embarrassment, and snip it from his side. It has 
been lost, and you are called upon to estimate the injury, and 
to reprize the loss. You reflect how &r it is worth the 
keeping'— you. appreciate the value of the article, and then 
determine upon what grounds, and to what extent, the plain- 
tiff merits the interposition of a jury. . / 

Here follows an examination of witnesses in favour of the 
defendant. ' 

Colonel Pepper said, he had often seen Mrs. Massy in 
company with the noble marquis, 'who paid her '< particular 
attentions ;'* she seemed to be highly flattered by them ; his 
attentions were so marked that they drew the observation of 
all ihh gentlemen at the table." 

CoLONKii Pjlfper, cross'examined by Ma. CuaitAN. 

I Q. You are a young man, colopel ? 

A. Yes« I am young. 

Q. Pray, colonel, how long since the marquis left college I 

A I can't tell. 

Q. Pray how stands his account with the calendar ? 

A. I have taken no talendar of his, but he is pretty fai* 
advanced. 

Q. Are not th^re a few white memorandums on his fore- 
head, a few gray hairs, colonel ; was he not gray before he 
Was good!«-^A. Hfc is gray. ^ 
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4). You have heard him talk of aetionsy {lasBionSf aad so 
Ibrtt), on the general topic of gallantry I 

A. Sometimes. 

Q. Could you give a rough guess at the number of Saihts 
on his calendar^ or how many Bessys or Pollys he may have 
drank to ?— ^on witness hesitating)-*-Colon6l, it is very well, I 
respect a soldier's taciturnity on subjects of this sort. (No 
answer.) ,, ' 

Q. Some of these ladies Were married, some unmarried 
colonel f 

A. Yes ; some were, and some Were ndt. 

Q. Was it net mortifying to his vanity to talk of his being 
so unfortunately seduced ?-— (no answer)''— Is he not vam 
of these gallarftriesofhis? 

A. I cannot say I perceived^it. 

Q.' Has he not boasted of'^them ? 

A. I nevefr heard him that I recollect 

Q. The marquis h very rich, has a> very large fortune \ 

A. He has, Sir. ^ , 

Q. The marquis is married, and has a wife, a very amiable 
woman ? 

A. He has. 

Q. How ipany children has he ? 

A. He has two grown up, and two young ones ; he has a . 
son not yet gone to college. 

. Q. Did not other ladies dine at Lord Headfort*s when Mrs* 
Massy dined there \ 

A. I have seen other ladies also dine there on these oc- 
casions, and also at the bishop's house. 

Q How nearly connected 'Vsk the bishop's' wife to Mrs. 
Massy ? 
\ A. She is her sister* 

Q. The bishop's is next door to Lord Limerick's, where 
Lord Headfort resided \ 

A. It is. 

Q. Is it not natural from the ill state of the bishop's health, 
that her sister should have attended her ? 
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A. It was, in my opinion, perfectly natural. 

Q. Do you conceive that a woman tiving next door to a 
man of fifty, would be equally criminal in yiaiting him, as she 
^outd be a. man of 26 1 

A. I do not think there is much difference. 

Q. Were there not many ladies of distinction present at 
these dinners I 

A. There were. 

Q. Give me leave, colonel,' to ask what do'you call ^ mark- 
ed attentions ;'* for instance, if a gentleman should ask a lady, 
<^ madam, permit me to pour a little melted bij^ter on your 
greens," or if he should ask her to take a glastil of wine with 
, him, wduld you call these marked attentions^ 

A. No. 

Q. Pray, colonel, be so g^ood as to show the manner in 
which it should be done ? 

A. The attentions were such as to make her smile. 

Q. Do you not believe that Mrs. Massy is now living with 
the marquis in England, publicly ? 

A. I believe she is. 

Q. Do you not believe that he bore her off in his own 
carriage publicly, without disguise ? 

A. Yes, I heard it, and 1 believe it. 

Gboros Evams Bruce, Esq, examined by Mr. Goold.- 

I 

Q. Are you acquainted with Mrs., Massy ? 

A. I am* 

Q. How long ? * 

A. Very long with Mr. Massy^-^ince marriage onlf, with 
Mrs; Massy. 

Q. How long have you known Lord Headfort. 

A. Six or seven years. ♦ . 

Q. Did Lord Headfort know plamtifT before he came to 
limerick ? 

A. No. 

1 
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Q. Had you any xipportunities ci knowing Mrs. Massy and 
Lord Headfort? 

A. Many. 

Q. Did Lord Headfort pay attentions to Mrs. Massy? 

A. He did. 

Q. Were they the same as he paid other ladies ? 

A. No. They were " marked attentions.'* 
. Q. When did Lord Headfort first see Mrs. Massy ? 

A. First time I ever saw them together was before the 
hu:es of Limericki at dinner at the bishop's. 

Q Were you last summer at the races of Mallow ? 

A. i was. 

Q. Was Lord Headfort there ? 

A. He was; I saw him with Mrs. Massy at the assembly. 
^ Q. Did Mr. Massy go with her ? . 

A. He did. He left her there the first period, and went 
away. • 

Q. Did Mrs« Massy go to the public rooms while at Mai- 
low? 

A. I met her there. 

Q. Did you observe Mrs. M^ssy expensively dressed? 

A. About six weeks before her elopement^ she wore vevf 
expensive trinkets, particularly a large necklace and eaiv 
rings-— I think a topaz. 

Q. Did her husband observe them ? 

A. He must. 

Q. Did Mr. Massy observe those attentions ? 

A< H!e was present when 1 saw what I considered* afiTenfjont. 

Q. Did you take any step to inform Mr. Massy of those at- 
tentions? 

A. In consequence of what Mrs. Massy told me, I inform-* ^ 
ed her sister, and the bishop and his brother, of her inten- 
tion to elope ? 

Q. After this inforihation, was Lord Headfort allowed to 
visit Mrs. Mas'sy? 

A. He was. 
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' Q. Did the bishop do any thing in consequence of your 
information ? ' v 

A. He wrote a letter, addressed to Mr. Massy, which I de* 
livered to lum.* 

Q Did Lord Headfort see her after that, and where ? 

A Tes, he did, at Summerhill, at her husband's house. 

Q. Do you remember her returning ffOTU- liiuepick with 
him in his carriage to Summerhill tete-a-tete P 
. A. I do. When 1 saw them they were tete-a-tete. 

Q Was this before or after the delivery of the letter ? 

A. Before. 



Cro99'e<candned by. Mr. Odrrav. 

Q. You are an intimate friend of Lord Headfort's \ • 

A. Of late very intimate, since he came to Limerick; but 
before that, I knew him during the rebellion at Waterford. 
. Q Uow long before the elopement |did yoQ know of its 
likelihood to take glace ? 

.A. About two months. 

Q. How long before in consequence of what Lord Headfort 
told you I . ^ 

A* He never spoke to me on the subject. 

Q. Did you know it would take place the day it did? 

A. I did not. ' 

Q. Did" you know of any preparation for it— <arriagesg| 
horses, &c. 

. A. I did not— -but Lord Headfort did call on me that Sun- 
day, as he used to do, with a carriage. 



* The letter wbi onlj delivered on the Friday before the elO|iement, which 
fopk ptaee on the Sanday following. It was eouehed in general termi, and 
merely requested that the plaintiff, Mr. Massy, would eall on him (^ 
bishop) as soon as possible on particular business. This he ooald not comply 
with, until the Sunday, on which, during his absence, the elopement took 
place. It is to be observed also, that many eireamstaaees st^ed by defend- 
aat't oouuiel were aot eren attempted to be proved. 
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Q Were any horses put up in your stabk that 

A. There were two. __-— ^^ ^ 

Q. Was not Mrs. Masir^t^ays neat in her dress? 

A. Always renM»«**Wy so. 

Q. What time of day was it when you saw her in the car* 
riage alone with Lord Headfort? 

A. In the middle of the day, near Dean Crosbie*s. 

Q. Was it extraordinary to see a lady with a man of fifty I 

A. No. 

Q. Wa3 not Mr. Massy. highly inflamed when he heard 
of it? 

A* I am fure he was. 

Q. Don't you believe he prevented her from going to 
Limerick after that ? 

A. I do not. She was in Limerick after that, how o^en L 
do not recollect. 

Q. Don't you believe Mr. Massy was excessively attached 
to this unhappy woman ? 

A. I always thought so. 

Q. Don*t you believe his harsh reprimand of her proceeded 
from extreme fondness for her? 

A. I always thought he loved her very much. 

Q. Was it not his fondness for her made him oppose hia 
father, and sacrifice his prospects for her ? 

A. I believe it was. 

Q. Did Sir Hugh Dillon Massy offer to settle 1,300/. a ye%v 
on him, if he married a lady of his choosing? 

A. Sir Hugh could do 80| and was disposed to do ev^ry 
thing for his children. / 

Q Did the plaintiff forbid Lord Headfort hid house? 

A. I heard he did, from one gentle man^ who said he only 
heard it, and I believe he did. 

Q. You doubt tl\e truth of it^ because you saw Lord Head- 
fort at the house ? ' • 

A. Yes. . 

Q Did you know the coDi^ts of the bishop's letter ? 

Vol. II. €« 
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A. No|I didnot. , 

Q. Is not Limertck 41. calumniating placc^ and deala more 

in poetry than history ? 

A. Never knew a small town that was not, and limerick is 
-a* much so in proportion as any other. 

Q. Would not a reflecting man disbelieve reports of ca- 
lumny ? 

A. I think he would, if no reason U> the contrary. 

Q. Do you believe on your oath, as a man of honour, and 
in the presence of your country and your 6'od, that plainUff 
connived at the conduct of his wife ? 

A. I believe not — I am sure he was incapable of it — his 
fault was more of the head than of the heart. 

Q. Do you believe that a letter from Mrs. Massy to Mr. 
Massy, was sent with the privity of Lord Readfort ? 

A. It wa^ enclosed under cover to me by Lord Headfort, 
and I sent it to the plaintiff 's brother to give to the plaintiff. 

Q. Was not the plaintiff fond of his child ? 

A. Extraordinary fond of it. 

iSJ. Don't you believe he carried his child through fondness t© 
his brother's to prevent his remaining with servants I 

A. Yes. 

Q. Are not the manners of Mrs. Harvey those of a gentle- 
woman, and could she corrupt a child of that age ? 

A. They certainly are those of a gentlewoman. 
Defence closed here. 

Mr. Ponsonby now spoke in favour of the noble defendant, 
and took nearly the same grounds as Mr. Quin, intimating 
that the plaintiff had not' been sufficiently attentive to the 
conduct of his wife. One observation he made has so muck 
truth in it, that we must lay it before our readers : 

^ If a woman (said he) has long Hved with her hqsband iQ 
affection, and discharging, as became her, the duties of her 
situation, and is seduced, the jury ought to compensate him 
most amply. If a long supposed friendship is perverted to 
the iseduction of such a wife^ the seducer <5ught to be pu- 
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akhed— 'the jury ought to be liberal in compensation. It 
would.be well, if society were so perfect, that there could be 
A> danger of such an offence. The truth is, men are more 
in fault than women. Women are, in all countries, regulated 
by the conduct of men ; and if men will talk with levity — ^if 
they will talk: lightly of women who have been guilty— if 
those who are guilty are rec^ved into society, it is but natu- 
ral their own wives should be induced to act the same part 
those guilty women have acted. It is the husband's conduct 
with respect to other women— -his conduct in society in gene- 
ral—in deportment— in conversation^ that can entitle him to 
damages in an action of this son." 

After many other shrewd and pertinent observations, Mr, 
Ponsonby concluded a very sensible speech in the following 
words:* . . 

The husband comes for copipensation for the loss he has 
sustained in the society of his wife ; but, if she would make 
/^the same mistake with any other person, this defendant ought 
not to be punished beyond the proportion of his offence. 
There is no man so rude or dull as not to understand, that 
if approaches of a stranger be well received by a married 
woman, the husband cannot lose nuich by the loss of her so- 
ciety. The plaintiff here lays his damages at 40,000/. a 
sum never heard of, even in the days of Lord Kenyon, 4 
judge remarkable for the severity of his principles. The 
truth is, gentlemen of the jury, no woman capable of conduct 
such as plaintiff's wife has been guilty of, could be worth 
40,000/. So strange was her conduct, and so negligeflt was 
her husband, that one would think it would be almost reason- 

• Mr. Ponsonby, in reputation, is at the head of his profession in Ireland; 
he is not so flprid a speaker as Mr. Curran, but he is considered a more s^J)- 
stantial lawyer. He also ranks high as a politician, and generally voted on 
the aide of his country. Besides the emoluments of his profession, at least 
6i000/. a year, he has a considerable estate, is knight of the shire for the 
county of Wicklow, and is allied to several noble families both in England 
iind Ireland. 
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able to expect he should have told the defendant, that he va- 
lued his wife at 40,000/* One begins to think it was not fair 
in the plaintiS* to allow the address of my Lord Headfort to 
his wife, without giving bim some notice that he valued her 
so high. Had he done so, are you sure, gentlemen, that the 
defendant would not have withdrawn his assiduities? and 
this is the only want of candour 1, impute to the plaintiff. 
Admitting that defendant's object was the reputation of. gal* 
lantry, and that plaintiff knew that was the fact, and encou-. 
^ iraged it, and wished to make the defendant pay for it, ho 
ought, at least, to have told the defendant he expected 40,000/. 
for his indulgence of him. What ! gentlemen of the jury, 
40,000/. for the seduction of a woman, only four months 
known to the defendant, previously too succesitfully assailed 
by others, and plaintiff the claimant for auch a sum, who has 
been himself guilty of great moral delinquency. I am no 
advocate^ for gallantry of this kind ; but 1 would ask you, has 
there been in this case a long train of seduction ? a long 
friendship violated ? or a confiding husband betrayed ? if 
6uch be the case, punish. the defendant— punish him amply. 
But, on the contrary, if that be not the fact^ and the evidence 
laid before you shows it was not the fact— if plaintiff's own 
conduct has contributed to his own misfortune, you are' not 
to reward him for it. What is it to the plaintiff that Lord 
Headfort is a marrie'd man f Is his injury the greater? You 
have nothing to do with the marriage of the defendant-^it 
can make no difference, in point of loss, whether he was ao 
or not. His being separate from his wife is a reason^ a 
strong reason, why the plaintiff should not allow his wife to 
associate with him. 

The plaintiff's counsel have talked of vindictive damages; 
it is an expression unintelligible to me ; they have said he 
should be made an example for all other adulterers. But, 
your duty is, to give the damages proportionate to the inja-' 
ries sustained, and the conduct of the parties— otherwise, you 
may as well give damages, because others have committed 
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the vtimt effeneei to pi^vent the repetition of it ft one nmn 
had Assanited another so gmvousiy as. to put out his eyes» 
il seems Co me it would be equally right in yoif to give vin* 
dictive damages to, prevent the repetition of it, as it would 
be to do 90 in the present case. But the fact is, each case 
must rest upon its own' merits. You will ask yourselves 
these qoesti^s— Did the plaintiff see his wife dressed in 
emam^ts beyond her meanS) and which he never supplied I 
|lad he such warning as ought to have been sufficient to put 
him on his guard? If he had discharged his duty, could he 
have occasion for bringing this action ? The evidence laid 
before you has given an answer to these questions, and ought 
to bb the rule by which your verdict should be regulated. 
The liberty happily allowed to wdmen in these countries will 
often subject the best of husbands to deception ; but it is better 
to allow it, than to have recourse to the horrible and abomi« 
nat>ie coercions practised in other countries. Here woinen 
are their own mistresses, and men are not their' own masters. 
If husbands, acting under the generous feelings that are en- 
couraged in these countries, are deceived, and if foul ad* 
vantages ace taken of them, it is hard to consider any com- 
pensation too gi;eat for the injury they sustain; but, if the 
husband not only neglects, but almost invites, addresses to 
his wife, he shall not be compensated. What is the law in 
other cases ? Is not the neglect, or want of vigilance, of one's 
property considered by the law as not entitled to redress ? 
Is not an estate often lost, because the claim has not been 
made in a reasonable time? and why should it be otherwise 
in an action like this? Was the plaintiff's conduct prudent 
and discreet ? It has been said, he ordered separate beds for 
himself and his wifer«-.that he had forbid her, for three weeksy 
to visit Limerick; and yet, strange to tell, the defendant^ 
during that time, was received at his house. . But, suppose 
the .defendant was not received there— supposing the worM 
. that can be said for my client, could not the plaintiff have 
denied him admittance i could he not have removed^ for a 
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time, ' to the country with his wife ?•— The eondtict of the 
plaintiff and his relations was far differept. No indignationf 
was expressed among them at .the defendant's' conduct. He 
dined often after at plaintiff's brother's house. Could the 
rigid injunctions of plaintiff on his wife not to visit Limerickv 
or receive the defendant, be considere.d serious f Was he 
not induced to think when he was received mt plaintiff 'tf 
house, after such an injunction, that the whole proceeding was 
a mockery ? The witness said it was a fault of the head and 
not of the heart of the plaintiff, that occasioned this neglect 
of his wife^admitted. It was still weakness in the extreme 
not to discountenance the defendant altogether. If a man 
is told in words his advances are not welcome^ and yet the 
manner and actions contradict these words, which is to be 
believed? The defendant knew that plaintiff lived in habits 
of intimacy with his brother, frequented that brother's house, 
dined with him, when he well knew that the wife of' that 
brother was banished from her home, and in her place was sub» 
stituted the mistress of the brother, who sat at the head of 
his ta|)le, and discharged all the duties of the legitimate wife. 
The plaintiff left his wife alone, spent days, and dined 
in company with IVirs. Harvey. The plaintiff's being a cler- 
gyman has nothing to do with this action. He is no more 
entitled to damages for that reasoii than any other man. It 
makes it only the more incumbent on him to attend to the 
morals and conduct of his wife. 

I do not justify the defendant— I do not accuse the plaintiff 
of cqnnivance ; but I do insist that his own conduct, his own 
way of life, has occasioned whatever misfortune, he has suf- 
fered. That this unhappy woman has yielded to the addresses 
of four months, cannot be disputed. What was the occa- 
sion of it ? Was it the prospect of marriage ? Was it love ^ 
No; twenty 'five does not love fifiy* Her husband was but 
twenty-eight— she could not leave 

« That fair and fertile plaio^ to batten on that moor." ^ 
1 
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Love. might bo. a strong exci^M'fbr such conduct, because it 
is often too strong for law, virtue, or morality*— 'it becomes 
entitled, therefore, to humto cctmrniseration. But how is it 
possible to conceive that a Woman of twenty-five could, afteT 
an acquaintance of four months, be induced, by a violence of 
love, to throw herself intot the arms of a man of fifty? If 
this husband's conduct wasi^viituous and vigilaht-«»if his 
wife's conduct was moral ahd'domesti<S^and if not, notwith- 
standing she was seduced from him^ — ^if the plaintiff was 
every thing that was right, and the diifendant every thing that 
was libominable, why, then, give damages. But do not say, 
4hat because the defendant is rich — because he is a man of 
intrigue**-*because he is a nian of gallantry, therefore give 
vindictive damages. If the breath of slander had never 
reached this lady, previous to her acquaintance with the de- 
fendant, punish the defendant for* his seduction ; but, on the 
tontrary, if the defendant has been deceived by the husband) 
and seduced by the wife, as men of sense ; consider whether 
he. ought therefore to be punished by vindictive damages. 
Mr. I CuRRAN.* Nev«r so clearly as in the present in- 
stance, have I observed that safeguard of justice which 
Providence has placed in the nature of man. Such is the 
imperious dominion with which truth and reason wave their 
sceptre over the human intellect, that no solicitation, how- 
ever artful, no talent, however commanding, can reduce it 
from its alleg^iance. In proportion to the humility of our 
submission to its rule, do we rise into some faint emulation 

* This is tboaght one of Mr. Camn's best speeches* Those who 
have been inclined to be very sparin}^ of their praise, and who 8ai4 
that Curran's forte lay entirely in political subjects, will here be eon- 
Tinced, th^t his genius can take a wider rangC'^indeed, all the speak- 
ing on this ti'ial is of a superior order, and must give the impartial 
leader favourable ideas of the oratorical powers of the Irish bar. The 
trisl itself is ao free from any thing that is\oiFensive to modesty, that it 
may be read with advanta2;e by , ey^ry^ sex and every rank, as not only 
exhibiting the best examples of sratory, but also the best lessons of 
morality. 
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of that ineffable and pfefrndin^ dtvimty, whose cfamcteri^ie 
attribute it is* to be* coerced: and bound by the inexorable 
laws of its own nature, 80:a8 to be aU-'VtUe and aU*ju$t from' 
necessity ) rather than election. . You have seen it in the leiuni* 
ed advocate who h'M prec(;ded me, most pecuiiarly and 
strikingly iUustrated*«-you have seen even A«« great talentSy 
perhaps the first in any countryi^ languishing under a cause 
too weak to carry hiniy and too heavy to be carried by hinib 
He was forced to dismiss his nfftural candour and sincerity) 
and, having no merits in his cascb to substitute the dignity of 
his own manner, the resources of his own ingenuity, over 
the overwhelming difficulties with which he was surrodnded. 
Wretched client \ Unhappy advocate ! What a combination 
do you form ! But such is the condition of guilt— ^its com>- 
mission mean and tremulou»-^its defence artificial and in«* 
sincere— -its prosecuden candid and simpler-its coudemna* 
tion dignified and austere. Such has been the defendant's 
guilt-^such his defence— -such shall be my address— and sucli» 
I trust, your verdict The learned counsel has told you 
that this unfortunate woman is not to be estimated at 
40,000/. Fatal and unquestionable is the truth of this assertion. 
Alas ! gentlemen, she is no longer worth any thingi— faded, 
fallen, degraded and disgraced, she is worth less than nothing ! 
But it \% for the honour, the hope, the expectation, the 
tenderness, and the corriforts, that have been blasted by the 
defendant-* and have fled for ever, that you are to remunerate 
the plaintiff, by the punishment of the defendant. It is not her 
present value which you are to weigh— but it is her value at 
that time, when she sat basking in a husband's love, with the 
blessings of heaven on her head, and its purity in her heart-— 
when she sat amongst her family, and admmistered the mo« 
rality of the parental board. Estimate that past value— com- 
pare it with its present deplorable diminution— and it maf 
lead you to form some judgment of the severity of the injury, 
and the extent of the compensation. 
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The leameii counsel baa told 3r6u> you ought to be cau- 
tious, because your yerdict cannot be set aside for excess. The 
assertion is just, but has be treated -you fairly by its applica^ 
tiou ? His cause would not allow him to be fair — for why is 
the rule adbpted in this- single action ? Because, this beipg 
peculiarly an injwry to the most susceptible of all human 
feelings, it leaves the injury pt the husband to be ascertained 
by the sensibility of the jury, and does not presume to 
measure the justice of their determination by the cold and 

r 

chilly exercise of its own discretion. In any other action it 
is easy to calculate. . If a tradesman's arm is cut off, you can 
measure the loss which he has sustained— but the wound of 
feeling, and the agony of the heart, cannot be judged by any 
standard with which I am acqiiainted. And you are unfairly 
dealt with, when you are called on to appreciate the present 
suffering of the husband by the present guilt, delinquency) 
and degradation of his wife. As well might you, if called on 
to give compensation to a man for the murder of his dearest 
friend, find the measure of his injury by weighing the ashes 
of the dead. But it is not, gentlemen of the jury, by weigh- 
ing the ashes of the dead that you would estimate the loss of 
*the survivor. 

The learned counsel has referred you to other cases, and 
other countiies, for instances of moderate, verdicts. I can 
refer you to some authentic instances of just ones. In the 
itiext county, 15,000/. against a subaltern officer. In Travers 
•nd MCarthy, 5,000/. against a servant. In Tighe v, Jonesi 
1,000/. against a man not worth a shilling. What then ought 
to be the rule where rank, jind power, and wealth, and sta- 
tion, have combined to render the example of his crime more 
dangerous, to make his guilt more odioua^^to make the in- 
jury to the plaintiff more grievous, because more conspi- 
cuous ? I affect no levelling familiarity, when I speak of per* 
sons in the higher ranks of society— distinctions of orders 
are necessary; and I always feel disposed to treat them with 

Vol. n. » d 
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respect— l)ut whcVif is fiqr duty to ^jieak of the crimes bf 
"Which they are degraded, 1 am not so fastidious asto shrink 
from their contact, when to touch them is essential to their 
dissection. In this action, the condition, the conduct, and 
circumstances of the party, are justly and peculiarly the ob-. 
ject» of your consideration. Who are the parties^ The 
plaintiff, young, amiable, of family and education. Of the 
generous disinterestedness of his heart you can form an 
opinion, even from the evidence of the defendant, that he de- 
clined an alliance, which would have added to his fortune and 
consideration, and which he rejected for an unportioned 
union with his present wife. She too at that time young, 
beautiful and accomplished; and feeling her affection for her 
husband increase, in proportion as she remembered the 
ardour of his love, and sincerity of bis sacrifice. Look now 
to the defendant ! I blush to name him ! — I blush to name a 
rank which he has tarnished— >and a patent that he has worse 
than cancelled. High in the army— high in the state — the 
hereditary counsellor of the king— of wealth incalculable— 
and to this last I advert with an indignant and contemptuous 
satisfaction, because, as the only instrument of his guilt and 
shame, it will be the means of his punishment, and the source 
of compensation for his guilt. 

But let me call your attention distinctly to the questions 
you have to consider. The first is the fact of guilt. Is this 
'noble lord gailty ? His counsel knew too well how they 
would have mortified his vanity, had they given the smallest 
reason to doubt the splendour of his achievement. Against 
any such humiliating suspicion, he had taken the most stu- 
dious precaution by the publicity of the exploit. And here, 
in this court, and before you, and in the face of the country, 
he has the unparalleled effrontery of disdaining to resort even 
to a confession of innocence. His guilt established, your next 
question is, the damages you should give. You have been told 
that the amount of damages should depend on circumstances. 
You will consider these circumstances, whether of aggrava- 
tion or mitigation. His learned counsel contend^ that the plain?* - 
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4aS^ has beeti the ^tiHhor of his own sufferingt and ou^ht to 
receive no compjensation for the ill consequences of his own 
conduct. In what part of the evidence do ^ou find any found- 
ation for that assertion ^ He indulged her, it seems^ in dress ; 
generous and attached, he probably indulged her in that point 
beyond his means, and the defendant now impudently calls on 
you to find an excuse for the adulterer in the liberality of the 
husband. Odious and impudent aggravation of injury— -to add 
calumny to insult, and outrage to dishonour. From whom, but a 
man hackneyed in the pathsof shame and vice— from whom, but 
from a man having no compunctions in his own breast to re* 
strain him, could you expect such brutal disregard for the 
feelings of others— -from whom, but the pold-blooded veteran 
seducer — ^from what, but from the exhausted mind— the ha- 
bitual community with shame— from what, but the habitual 
contempt of virtue and of man, could you have expected the 
arrogance^— the barbarity~-the folly of so foul, because so false, 
an imputa^on ? He should have reflected, and have blushed, 
before he suffered so vile a topic of defence to have passed 
his lips. 

But, ere you condemn, let him have the benefit of the ex- 
cuse, if the excuse be true. You must have observed how 
his counsel fluttered and vibrated — ^between what they called' 
connivance and injudicious confidence ; and how^ in affecting 
to distinguish, they have confounded them both together. 
If the plaintiff has connived^ I freely say to you do not re- 
ward the wretch who has prostituted his wife, and surren- 
dered his own honour— do not compensate the pander of his 
own shame, and the willing instrument of his own infamy. 
But as there is no sum so low, to which such a defence, if 
true, you ought not to reduce your verdict, so neither is any 
so high, to which such a charge ought to inflame it, if such 
a charge be fdlse. Where is the single fact in this case on 
which the remotest suspicion of connivance can be hung? 
tOdiousIy has the defendant endeavoured to make the softesl; 
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and moat amiable feelings of the kanun heart Iha fmm 
text of his slanderous impi^tattoas. An aitciei)& and> respect'* 
abk prekite, the husband of his .wife's sbter» ehuned doim 
,to the bed of sickness^ pevhq»s to the bed of 4eatll9-<4n that 
distressing situation^ my cUent suffered that wife, to be the 
beared of consoktion tio the bosom of her sistei^-^he had bo( 
the heart to refuse her, and the softness of lus nature is now 
charged on him as a crtf^e. He is now insolently tokl tiiaft 
he connived at his dishonour^ and that he ought to have fore* 
aeen that the mansion of sii^loiess and of sorrow would have 
been the scene of assignation and of guilt. Or> this charge of 
eonnivancef I will not farther weary you or exhaust myself-* 
I will add nothing more, than that it is aa feilse aa It is impu^i 
dent>^that in the evidence i^ has not a colour of support ; and 
that, by. your verdict, you should mark it with reprobationi 

The other subject, namely, that he was indiscreet in hia 
confidence, does, I think, call for some discuasion-««4br, I 
trust, you see that I afiect not any address to your- passioBS' 
by which you may be led away from* tbe^ aubjeefr-^ presume 
merely to separate the parts of this affecting dase, and to lay> 
them item by item before you, with the coldness of detail, and 
not with the colouring or display of fiction or of fancy» 
llonourable to himself was his unsuspecting confidence, bufi. 
fatal must we admit it to have been, when we look to the 
abuse committed upon it ; but where was the guilt of this 
indiscretion ? He did admit thia noble lord to pass hia 
threshold as his guest. Now the charge which this noble 
lord buuds on (his indiscretion is, '^ thou fool— ^hou hadBt conr^ 
.fidence.in my honour, and that was a guilty indiscretion*** 
thou simpleton— thou thoughtest that an admitted and cherish* 
ed guest would have respected the laws of honour and hos* 
pitality, and thy indiscretion was guilt! Thou thoughtest 
that he would have shrunk- from the meanness and barbarity 
of requiting kindness with treachery, and thy indiscretioik 
was guilt!** 

Gentlemeui what horrid alternative in the treatment rf* 



wives, would BHioh re^Aomng rtc0iiH»ei>d? Ar« they la bs 
imoiur^ bfr wovsd ihank eftnieiai barbarity. ? Ave their priii* 
cipl.es u»fl)e: depbraved— ^tbieir pttsaioos siabiiHiated, every fines 
jttDtm& cl aueiaon extingyiiili«d by tbe inevttabie: conaeq«ence« 
of tbttB 'tirioai^g ik^m like alaves ? Or is. a liberal: and g^ene* 
rQV^% coD^ideii^e in them to be tbe pu^sport of the adulterer^ 
aiid: th# lu^tifieatien oChis crimes! 

H^nQurabiy' bttt fataily for bis own repose*, he was neithev 
jealous, auspicious, nor cruel. He treated the defendant with 
the. confidence of a friend, and his wify with the tundemess 
o£a husband. He did leave to the noble marquis the physical 
poBsibiUiy of comoutting a^inst him the greatest crime which 
caoi be perpetrated against a beiang- of an amiable heart* and 
reined education* In the middle of the day, at the mome^ 
of divine worships when the miserable husband was on hia 
knees, directing the prayers- and thanksgivings of hiscongre^ 
l^ation to their God-^tbat moment did the nemorseiess adnJterer . 
chpose to. carry off the deluded victim from her husband*^ 
from her child— from, her character^^from her happiness— ^as 
if^, not content to leave bis crime confined to. its miserable 
a^^avations, unlesa he als^ gave k, a cast and colour of fac- 
tilths sai:rUege ^d ioipic^ty. Oh!, how happy bad it been 
when be arrived at the bank of the liver with the ill-fated 
fugitive, ere yet he had committed her to that boat, of which» 
like the fabied bark, of Styx, the c^xiie was eternal ; how- 
happy at that. moment,, so. teembg with misery and shame, if 
you, my lord, had met him, and could have accosted him ia 
the-character of that good genius which had abandoned him««-p^ 
how impressively might your have pleaded the cause of the. 
father, of tbechild» of the mother, and even of the worthless 
defendant himselC You would have said— «^ Is this the re« 
quital that yous are about to make for respect, and kindness^ 
and confidence in. your honour? Can yott deliberately ex* 
pose this young maa„ in the bloom of life, with all his hope« 
yet before him ? Can you expose him, a wretched outcast: 
from society, to the scorn of a merciless world ? Can you set 
him adrift upon the tempestuous ocean of his own passions. 
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ftt this early season^ when they are most headstrong ? and ca» 
you cut him out from the moorings of those domestic obli' 
gations, by whose cable he might ride at safety from their 
turbulence ? Think of, if you can conceive it, what a power* 
ful influence arises from the sense of home—- from the sacred 
religion of the hearth in quelling the passions, in reclaiming 
the wanderings, in correcting the disorders of the huma» 
heart; do not cruelly take from him the protection of these 
attachments. ' 

" But if you have ^ni pity for the father, have mercy at 
least upon his innocent and helpless child ; do not condemn 
him to an education scandalous or neglected— do not strike 
him into that most dreadful of all human conditions, the 
orphanage that springs not from the grave, that falls not 
from the hand of Providence, or the stroke of death; but 
comes before its time, anticipated and inflicted by the re- 
morseless cruelty of parental guilt. For the poor victinv 
herself — not yet immolated— while yet balancing upon the 
pivot of her destiny, your heart could not be cold, nor your 
tongue be wordless." You would have said to him, " Pause, 
my lord, while there is yet a moment for reflection. What 
are your motives, what your views, what your prospects from 
what you are about to do ? You are a married man, the 
husband of the most amiable and respectable of women^ 
you cannot Ibok to the Chance of marrying this wretched fu- 
gitive — between you and such an event there are two se- 
pulchres to pass. What are your inducements ? Is it love, 
think you? No; do not give that name to any attraction you 
can find in the faded refuse of a violated bed. Love. is a 
noble and a generous passion— it can be founded only on a 
pure and ardent friendship— on an exalted respect — on an 
implicit confidence in its object. Search your heart, examine 
your judgment, do you find the semblance of any one of these 
aentiments to bind you to her ? What' could degrade a mind 
to which nature or education had given port, or stature, or 
character, into a friendship for her I Could you repoae 
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Upon her fiddi ? Look in her face, my lord, she is at this 
moment giving you the violation of the most sacred of human 
obligations as the pledge of her fidelity-— She is giving you 
the most irrefragable proofs that as she is deserting her 
husband for you, so she would, without a scruple, abandon 
you for another. Do you anticipate any pleasure you might 
feel in the possible event of your becoming the parents o£ a 
common child ? She is at this momeht proving to you 
thiat she i& as dead to the sense of parental as of conjugal 
obligation, and that she would abandon your offspring to« 
morrow, with the same facility with which she now deserts 
her own« ]Look tb^n at her conduct, as it is, as the world 
must behold it, blackened by every aggravation that can 
.make it either odious or contemptible, and unrelieved by a 
single circumstance of mitigation that could palliate its 
guilt, or retrieve it from abhorrence. 

^' Mean, however, and degraded as this woman must be, 
she will still (if you take her with you) have strdng and heavy 
claims upon you. The force of such claims does certainly 
depend upon circumstances; before, therefore, you expose 
her fate to the dreadful risk of your caprice or ingratitude, 
in mercy to her weigh well the confidence she can place ia 
your future justice and honour; at that future time, much 
nearer than you think, by what topics can her cause be plead- 
ed to a sated appetite-— to a heart that repels her-— to a just 
judgment in .which she never could have been valued 
or respected I Here . is not the case of an unmarried 
woman, with whom a pure and generous friendship may have 
ripened into a more serious attachment, until at last her 
heart became too deeply pledged to be reassumed ; if so cir- 
cumstanced, without any husband to betray, or child to desert, 
ov nootive to restrain, except what related solely to herself, 
he^ anxiety for your happiness made her overlook every other 
conuderation, and comjiiit her history to your honour; in 
fiuch a case, (the strongest and the highest that man's imagi- 
nation can suppose,) in which you at least could see nothing 
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but the moct nMe «nd didnteresied B«crifice*-^ wMch fw 
could find nothing bt|t what ckimed from you the most kind 
and exahed sentiment of tenderness, and devotion, and respeet 
^«-*and in which the most fastidious rigour would find so mueh 
more subject for sympathy than blame. Let me iask yoit, 
could you, even in that case, answer for yoiir own justice 
and gpratitude ? I do not allude to the long cmd pitiful cata* 
iogue of paltry adventures, in which, it seems, ybUr time has 
been employed. The coarse and vulgar succession of Casual 
connections, joyless, loveless, and unendeared : but do you 
not find upon your memory some traces of the character I 
liav0»' sketched ? Has not your sense of what you would owe 
in such a case, and tONSUCh a wom^n, been at least once put 
to the test of experiment ? Has it not, once at least, happen- 
ed, that such a woman, with all the resdiution of strong faitfaf 
flung her youth, her^ hope, her beauty, her talent, upon your 
bosom— -weighed you against the world which she. found but 
a feather in the scale, and took you as an equivalent i How 
did you then acquit yourself? Did you prove yotirself wor- 
thy of the sacred trust reposed in you ? Did your spirit so asso- 
ciate with hers, as to leave her no room to regret the spleit- 
did and disinterested sacnfice she had" made? Did her soul 
find a ]mIIow in the tenderness of yours, and a support in its 
.firmness ? Did you preserve her high in her own conscious 
ness, proud in your admiration and fHeildshipt and happy iti 
your affection ? You might have so acted ; and the man that 
was worthy of her would have perished rather than not sOt 
act as to make her delighte^ with having confided so sacred 
a trust to his honour— did you so act ? Did she feel that^ 
however precious to your heart, she was still more exalted 
and honoured "in your reverence and respect? Or, did she 
find you coarse and paltry, fluttering and unpurposed, unfeel- 
ing and ungrateful ? You found her a fair and blushing flow- 
er, its beauty and its fragrance bathed in the dews of Heaven. 
Did you V> tenderly transplant it as to preserve that beauty 
and fragranoe unimpaired ? Or did you so rudely cat it as ta 



I ' - 



MASST V. HEADFORT. 



217 



interrupt its nutriment, to waste its sweetness, to blast its 
-Jbeautyi to bow down its faded and sickly head ^ And did 
you at last fling it <<like a loathaoine weed awaf ?*' If then 
io such a woman, so clothed with every title that could ennb« 
ble, and exalt, and endear her to th^ heart of man, you, couM 
'.be cruelly and capriciously deficient, how can a wretched' fu- 
^itive like this, in- every point her contrast, hope to find you 
just ? Send her then away— -send her back to her hornet to 
Jier child, to her husband, to herself." Alas!— -there was 
none to hold such language to this noble . defendant ; he did 
not hold it to himself— but he paraded his despicable prize 
in his own carriage, with his own retinue, his own servants 
—this veteran Paris hawked his enamoUred Helen from the 
western quarter of the island to a sea- port in the eastern 
crowned with the acclamations of a senseless and grinning 
rabble, glorying and delighted, no dotbt, in the leering and 
scoffing admirsktion of grooms, and ostlers; and waiters^ as he 
passed ! . , ^ 

In this odious contempt of every personal feeling, of (fiibUc 
opinion, of common humanity, did he parade this woman to' 
the sea^port, whence he transported his precious cargo to a 
country where her example may be lejss mischievous than iti 
her own ; where I agree, with my learned colleague, in heartily 
wishing he may remain with her for ever. We are too 
poor, too simple, too unadyanced a country, for the example 
of such achievements. When the relaxation of morals is 
the natural growth and consequence of the great progress of 
arts and wealth, it is accompanied by a refinement that makes 
it less gross and shocking : but for such fialliations we are at 
least a century too young. I advise you, therefore, most ear* 
nestly, to rebuke this budding mischief, by letting the wholes 
some vigour and chastisement of a liberal verdict speak what 
you think of \t^ enormity. In every point of view inl Which 
I can look at the subject, I see you are called upon to give a 
verdict of bold, and just, and indignant, and exemplary com- 
pensati[on. . The injury of the pl^ntiff demands it from your 
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justice. The delinquencf of the defendant provokes it hj 
its enovinity. The rank on which he has relied for impttnity 
eaHs spon jrou to tell him that crime does not ascend to the 
rank of the perpetrator, but the perpetrator sinks from* his 
faLtiky and descends to th^ level of his delinquency. 

The style and mode of his defence is a gross aggravatioB 
of his conduct, and a gross insuk upon you. Look upon the 
different subjects of his defence, as you ought) and let him 
profit by them as he deserves; vainly presumptuous upcm his 
rank^ he wishes to overawe you by the despicable conaiderar 
tion. He next resorts to a cruel aspersion upon th^ charac^ 
ter of the unhappy plaintiff, whom he had already wounded 
beyond the possibility of reparation; he has ventured to 
charge him with connivance : as to that, I will only say, gen- 
tlemen of the jury, do not give this vain boaster a pretext 
for saying, that if the husband connived in the offence, the 
jury also connived in the reparation. But he has pressed 
another curious topic upon you: after .the plaintiff had cause 
to su&pect his designs, and the likelihood of their being &tal- 
]y successful^ he did not act precisely as he ought. Gracious 
God ! what an argument for him to dare to advance. It is 
saying this to him: ^' I abused your confidence, your hospi>- 
tality ; I laid a base plan for the seduction of the wife of your 
bosom; 1 succeeded at last, so as to throw in upon yon that 
most dreadful of all suspicions to 'a man fondly attached^ 
proud of his wife's honour, and tremblingly alive ta his own; 
that you were possibly a dupe to the confidence, in the wifej 
as much as in the guest. In this so pitiable distress, which 
I myself, had studiously and deliberal;ely contrived for you, 
betweeu hope and fear, and doubt and love, and jealousy and 
shame, one moment shrinking from the cruelty of your sus- 
picion; the next fired with indignation at the facility and cre- 
dulity of your acquittal; in i this labyrinth of*doubt, in this 
frenzy of suffering, you were not collected and composed; 
you ^id not act as you might have done, if I had not worked 
you to madness; and upon that very madness which I have 
i.nfi^cted upon you, upon the very completion of my guilt, and 
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your misery, I will boiid my defence. You did not act criti- 
cally right, and therefore are unworthy of compensation.'' 

Gentlemen, can you be dead to the remorseless atrocity of 
sucl) a defence,^ and shall not your honest verdict mark it as 
k deserves ? But let me go a little further; let me ask you^ 
for I confess I have no distinct idesL of what should have 
been the conduct of a husband so placed, and who is to act 
critically right ? Shall he lock her up, shall he turn her out, 
or enlarge or abridge lier liberty of acting as she .pleases i 
Oh, dreadful Areopagus of the tea-table 1 How formidable 
tiby inquests, lioiy tremendous thy condemnations! In, the 
first case, he is brutal and barbarous, an odious -eastern 
despot. In the next, what ! turn an innocent woman out of 
'his house, without -evidence or proof, but merely because he 
is vile and mean enough to sus^pect the wife of his bosom, 
and the mother of his child. Between these extremes, what 
intermediate degree is he to adopt ? I put this question to 
you ; do you at this moment, uninfluenced by any passion as 
you now are, but cool and collected, and uninterested as you 
must be, do "you see clearly this proper and exact line which 
the plaintiff should have pursued^ I much question if you 
do. But if you did, or could, must you not say that he was 
the last man from whom you should expect the coolness to dis- 
cover, or the steadiness to pursue it ? And yet this is the 
outrageous and insolent defence that is put forward to you« 
My miserable client, when his brain was on fire, and every 
fiead of hell was let loose upon his heart, should then, it 
seems, have placed himself before his mirror ; he should have 
taught the stream of agony to flow decorously down his fore- 
head ; he should have con^>osed his features to harmony ; he 
should have writhed with grace, and groaned in melody. 

But look farther to this noble defendant, and his honoura- 
ble defence; the wretched woman is to be successively the 
victim of seduction and slander. She, it seems, received 
" marked attentions" — here, I confess, I felt myself not a little 
SLt a loss. The. witness could not describe what these 
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^ marked atterrtiona'* were, op are. They consisted woV if 
you believe the witness that swore to theiDy in any personal 
approach or contact whatsoever— nor in any un warrantable 
topics of discourse. Of what materials then i^ere they com* 
po'sed ? Why, it seems, a gentleman had' the insolence at 
table to propose to her a glass of wine, and she, Oh ! mosrf 
abandoned lady, instead of flying like an angry parrot at his 
head, and besmirchitig and bescratching * him for his insb" 
lence, tamely and basely replies, *' port, Sir, if you please.** 

But, gentlemen, why do I advert to this folly, this nonsense t 
Not, surely, to vindicate from censure the n^ost innocent 
and the most delightful intercourse of sociai kindhess, of 
Harmless and cheerful courtesy — ^^ whi^re virtue is, these are 
most virtuonis.'* But I am soliciting your attention, and 
your feeling, to the mean and odious aggravation— U> th© 
,ut)blushing and remorseless barbarity, of falsely aspersitig tlii^ 
Wretched woman he had undone. One good he has done; 
he has disclosed to you the point in which he can feel ; foi^ 
how imperious must that avarice be which cotild resort to Sd 
vile an expedient of frugality ? Yes, I will say, that, with thd 
common feelings of a man, he would have rather suffered his 
40,00U/< a year to go as compensation to the plaintiff, than 
saved a shilling of it by so vile an expedient of economy. He 
Would rather have starved with her in a gaol, he would rather 
have sunk with her in the ocean, than have so vilified her— 
than have so degraded himself. But it seems, gentlemen}, 
and indeed you. have been told, that long as the course of his 
gallantries have been, and ^^ he has grown gray in the ser^ 
vice/' it is the first time he has been called upon fot* da- 
mages— -to how many might it have been fortunate if he had 
not that impunity to boast ? Your verdict will, 1 trust, put 
^ an end to that encouragement to guilt that is built upon im- 
^ punity-— the devil, it seems, has saved the noble marquis 
harmless in the past; but your verdict will tell him the term 
of that indemnity is expired, that his old friend and banker has 
no mor6 effects in his hands^ ^^nd that if he draws any more 



\ 

■« 



MASSY V. HEADFORT. 221 

nip^ him he must pay his own bills himself. You m\\ do 
tjQUCh good bf doing so; you may not enlighten'his con- 
science, nor touch his heart, but his frugality will understand 
the hint. It will adopt the prudence of age, and deter him 
from pursuits, in which, though he may be insensible of 
shame, he will not be regardless of expense. You will do 
more, you will not only punish him in his tender point, but 
you will weaken him in his strong one, his tnoney. 

We have heard much of this noble lord's wealth, and much 
of his estploitl^ but not much of his accomplishments, or his 
wit. I know not that his verses have spared even to the poet'a 
comer. I have heard it .said, that an ass laden with gold 
could find hb way through the gate of the strongest city ; 
but, gentlemen, lighten the load upk>n his back, and you will 
completely curtail the faculty of a grave anitnal, whose mo- 
mentum lies not in agility, but his weight ; not in the quantity 
of motion, but in the quantity of |iis matter. There is another 
ground on which you are called upon to give most liberal 
damages, and that has been laid by the unfeeling vanity of the 
defendant. This business has beatt marked by the most ela- 
borate publicity. It is very clear that he has been allured 
by the ^lory of the chase, and not the value of the game. 
The poor object of his pursuit could be of no value to him^ 
or he could not have ^o wantonly, and cruelly, and unneces- 
sarily abused her. He might have kept this unhappy inter- 
course an unsuspected secret. Even if he wished for her 
elopement, he might easily have so contrived it that the 
place of her retreat would be profoundly undtscoverable ; 
though even the expense, a point so tender to his delicate 
sensibility of concealing, could not \^e l-4oth of the cost of 
publishing her, his vanity decided him in favour of glory and 
publicity. By that election he has, in fact, put forward the Irish > 
nation* and its character, so often and so variously calumnia- 
ted, upon its trial before the tribunal of the empire ; and your 
verdict will this day decide* whether an Irish jury can, feel, 
mih justice and spirit, upon a subject. that involves conjugal 
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affeption and comfort, domestic honour and repose— the eer^ 
tainty of issue— the weight of public opinion— the gildei^ and 
presumptuous criminality of overweening rank and station.. 
I doubt not but he is^ at this moment) reclined on a silken 
sofat anticipating that submissive and modest verdict by 
which you will lean gently on his error; and expecting froolk 
your patriotism, no doubt, that you will think again and again^. 
before you condemn any great portion of the immense reve* 
nue of a great absentee to be detained in the nation that pro- 
duced it, instead of being transmitted, as it ought, to be ex- 
pended in the splendour of another country. He is now> 
probably, waiting for the arrival of the report of this day» 
which> 1 understand, a famous note-taker has been sent hither 

At 

to collect* (Let not the gentleman be dbturbed.) 

Gentlemen, let me assure you it ia more, much more, the 
trial of you, than of this noble marquis, of which thia import- 
ed recorder is at this moment collecting the materials. His 
noble employer is now expecting a report to the following; 
effect : — ^^ Such a day came on to be tried, at Ennis, by a -spe- 
vcial jury, the cause of Charles Massy against the most noble 
the Marquis of Headfort. It appeared that the plaintifiTs 
wife was young, beautiful, and captivating. The plaintiff him^ 
self a person fond of this beautiful creature to distractioDf 
and both doating on their child ; but the noble marquis ap» 
proached her — the plume of glory nodded on his head I Not 
the goddess Minerva, but the goddesa Venus, had lighted up- 
on his casque, * the fire that never tii'es— such as many a lady 
gay had been dazzled with before.' At the first advance she 
trembled, at the second she struck to the redoubted son of 
Mars, and pupil of Venus. The jury saw it was not his fault 
—(it was an Irish jury)— they felt compassion for the ten- 
derness of the mother's heart, and for the warmth of the lo- 
ver's passion. The jury saw on the one side a young, enter- 
taining gallatit, on the other a beauteous creature, of charma 
irresistible. They recollected that Jupiter had been always 
successful in his amours, although Vulcan had not alwa/a 
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CBcaped some awkward accidents. The jury was cpniposed of 
lathers, brothers, husbands — but they had not the vulgar jea- 
lousy, that views little things «of that sort with rigour, and 
wishing to assimilate their country in every respect to JSn- 
gtandj now that they are united to it, they, like English gen^ 
tlemen, returned to their box, with a verdict of sixpence 
damages, and sixpence costs." Let this be sent to England. 
I promise you, your odious secret will not be kept better 
than that of the wretched Mrs. Massy. There is not a bawdy 

^ chronicle in London, in which the epitaph, which you 
would have written on yourselves, will not be published, and 
our enemies will delight in the spectacle of our precious de- 
pravity, in seeing that we can be rotten before we are ripe. 
But, I do not suppose it, I cannot, will not, believe it; I will 
not harrow up myself with the anticipated apprehension. 

There is another consideration, gentlemen, which I, think de« 
mands even a vindictive award of exemplary damages, and 
that is the breach of hospitality. To us peculiarly does k 
belong to avenge the viplation of its altar. The hospitality 
of other countries is a matter of necessity, or convention— -in 
savage nations of the first, in polished of the latter ; but the 
hospitality of an Irbhmanis not the running account of posted 
^nd ledgered courtesies, as in other countries — it springs, like 
all his qualities, his faults, his virtues— directly from his 
heart. The heart of an Irishman is by nature bold, and he 
confides — ^it is tender, and he loyes— it is generous, and he 
gives-— it is social, and he is hospitable. This sacrilegious in- 
truder has profaned the religion of that sacred altar, so ele- 
Tated in our worship, so precious to our devotion, and it is 
our privilege to avepge the crime. You must either pull down 
the altar, and abolish the worship, or you must preserve itB 
sanctity undebased. There is no alternative between the uni- 
versa! exclusion of all mankind from your threshold, and th^ 

' most rigorous punishment of him who is admitted and be- 
trays. This defendant has. beisn so trusted, has so betrayed, 
and you ot^ght to make him a most signal example. 
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Gentlemen, I am the more disposed to feel the strongest 
Indignation and abhorrence at this odious conduct of the de- 
fendant, when I consider the deplorable condition to which 
be has reduced the plaintiff, and perhaps the still jBore de- 
plorable one that he has in prospect before him. What a 
progress has he to travel through before he can attain the 
peace ahd tranquillity which be has lost? How like the 
wounds of the body are those of the mind i How burning 
the fever \ How painful the suppuration ; how slow, how 
hesitating^ how relapsing, the progress to convalescence !— ^ 
Through what a variety of suffering, what new scenes and 
changes must tny unhappy client pass, ere he can reattain, 
should he ever reattain, that health of soul of which he has 
been despoiled by the cold and deliberate machinations <$F 
this practised and gilded seducer? If, instead of drawing 
upon his incalculable wealth for a scanty retribution, you were 
to stop the progress of his despicable achievements, by redu- 
cing him to actual poverty, you could not, even so, punish 
him beyond the scope of his offence, nor reprize the plain- 
tiff beyond the measure of his suffering. Let me remind 
you, that, in t;his action, the law not only empowers you,, but 
that its policy commands you, to consider the public example, 
as ,weU as the individual injury, when you adjust the amount 
. of your verdict. I confess, I am most anxious that you 
should acquit yourselves worthily upon this important occa- 
sion. I am addressing you as fathers, husbands, brothers. 
1 am finxious that, a feeling of those high relations should 
enter into, and ^ve dignity to your verdict. But, I confess 
it, I feel a tenfold solicitude, when I remember that I am ad* 
dressing you as my countrymen, as Irinhmen^ whose ch&rac- 
ters, as jurors, as gentlemen, must find either honour or de- 
gradation in the result of your decision. Small as must be 
*the distributive share of that national estimation that can be- 
long to so unimportant an individual as myself, yet do 1 own 
I am tremblingly alive for its fate. Perhaps it ^appears of 
more value to me, because it is embarked on the same bot- 
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tom with ypurs-^perhaps the community of peril, c^ commoo 
safety, or common' wreck, gives a consequence to my share 
•f the risk, which I could not be vain enough to give it, if it 
were not raised to it by that mutuality. But why stoop to 
think at all of myself when I know that you, gentlemen of 
the jury, when I know that our country, itself, are my clients 
on this day, and must abide the alternative of honour, or of \ 
infamy, as you shall decide. But I will not despond, I will 
not darei to despond. I have every trui^t, and hope, and confi- 
dence in you. And, to that hope, I will add my most fer* 
vent prayer to the God of all truth and justice, so to raise^ 
and enlighten, and fortify your minds, that you may so de- 
cide as to preserve to yourselves while you live the most 
delightful of all recollections,^ that of acting justly, and to 
transmit to your children the most precious of all inherit- 
ances, the menwry of your virtue. 

Hon. Baron Smith.. Gentlemen of the jury, after the long 
and serious demands which this trial has already made oh your 
attention, (rendered the less irksome by the brilliant displays 

« 

of eloquence which we have witnessed,) I am sorry it has 
fallen to my lot to trespass farther on your patience: nor shall 
I do so in any greater degree than is prescribed to me by the 
duties of my situation : considering the importance of the 
question which you are to decide, and the large amount of 
the damages which the plaintiff claims. 

I shall set out by informing you, to the best of my know- 
ledge, of the legsil doctrines which are applicable to actions 
of the descnption of this which is on trial : and shall then 
■proceed to sum up the evidence which has been given, with- 
out feeling it necessary to; interrupt the recapitulation by any 
general remarks. In short, I shall leave it to you to apply 
to the facts of the case (of which you are the proper judges) 
those preliminary statements of law which 1 shall have made. 

In the first place, I feel myself not only warranted, but bound, 
to apprize you of a principle, which I find laid down in books 
of high authority, and modern law. The principle i»>«-that 
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this sort of action partakes of tj^ie nature of penal prosecutioiif 
and that large and exemplary damages are usualiy awarded. 
The rigour of the above doctrine (it must however be observ- 
ed) is regulated and restrained by a variety of qualifications ; 
and appears to be so dilutfsd and softened, that it amounts at last 
to little more thanthis, that where the plaintiff's dght of ac- 
tion is indisputable, and the injury which he hath sustained 
is manifestly great — and where (as must always be the case) 
it is impossible to calculate, with exact precision, the amount 
in pounds, shillings, and pence, of the value of those comforts 
of which he has been deprived — there jsuries should not be 
parsimonious in the damages which they award; but, on the 
contrary, should be liberal to a degree bordering on prodi- 
gality and profusion, for the benefit of public example, and 
the protection of public morals. This part of the ques^on 
may 1^ perhaps, be illustrated by a familiar, usage in the case 
of assaults. An assault is at once a civil injury, for which 
the sufferer has a right to be retributed in damages — and it 
is an offence, for which the aggressor is liable to punishment* 
If he be convicted on an indictment for the misdemeanor, >the 
practice is, for the crown judge to ascertain whether the 
prosecutor intends to bring ah action. If not,' a punishment 
is inflicted commensurate to the crime. Otherwise, a lenient 
and inadequate sentence is pronounced. In this latter casCi 
the verdict of a record jury is, in some measure, substituted 
for the judgment of a criminal court. To apply this — adul- 
tery is a crime, not indeed of temporal cognisance, but pu- 
nishable by the spiritual law, which is part of the law of the 
land. But, proceedings of such a nature in the spiritual 
courts, having become so unusual as to be nearly obsolete, 
perhaps we may, by a fair analogy, consider, the transaction 
as indirectly subject to the animadversion of the jury which 
tries the civil action. 

We must not, however, carry this principle too far. We 
must not forget, first, that ours is a mere civil tribunal ; or, 
$econdIy, that adultery is no crime of temporal cog^iisance. 
If it were, that would not be law which we know is law» 
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The law is, that if the jur^ be convinced, from the conduct 
of the plaintiff, that he was consenting to the infamy of his 
wife, they are boundy in such circumstances, to find a verdict 
for the defendant. Now this could never be the case, if their 
province were to punish adiihery as a crime, since it is plain 
that the guilt of the defendant would not be diminished by the 
plaintiff's having been accessary to his offence. Thu«, the po* 
sition to which I have adverted can only admit of the Inter- 
pretation which 1 have given it, viz. that where it is (as isx 
every such action it must be) difficult to make the valuen^f 
the plaintiff's loss a subject of pecuniary calculation, thece it 
shall be competent to the jury to take the advancement oi 
public morality into their consideratiob. But th^y must make 
it a matter of collateral and subordinate -consideration"— >they 
niUBt recollect, that they are not sitting on the crown side; 
but that their main or rather their only province is, to de* 
cide on a violation of the private rights of parties. 

The civil injury for which the plaintiff is entitled to com* 
pensation, is the wound given to his feelings and happiness as 
a husband ; and, therefore, the damages should be propor* 
fioned to its poignancy and extent. Accordingly, these are 
susceptible of aggravation, or mitigation, on various grounds^ 
which are all, m fact, merely detailed applications of the prin* 
eiple which I have mentioned last, namely, that the degree \ 
of injury sustained is the proper standard for measuring the 
amount of the compensation. 

The first ground which I shall notice-— as one upon which 
the jury may compute, and justify, the quantum of damages 
which they award*«-iB the rank and situation of the plaintiff. 

Nor does this rule trench on the impartial character of our 
law, or hold cfut different measures of justice to the rich 
and to the poor. It merely provides that the severer the in- 
jury is, the greater shall be the retribution. Virtue is far 
ft'om beipg peculiar to the higher ranks ;, but there is, per- 
liaps^ a delicacy of sentiment, and punctilio of honour engen* 
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dered by the refined habits which belong to opolenccr and 
distinction^ and which sharpen the sting of such an injury aa 
this. Besidess the more exalted is the sphere, the more are 
those who move in it exposed to observation, and consequently 
the more must such be injured by an aggression which 
subjects the suflTerer to scorn* 

The fortune of the defendant supplies another considera- 
tion, by which, estimating damages, a jury might be guided. 
Not that they ought to more than compensate a plaintiff) 
HMely. because the defendant happened to be rich. This 
would be to violate the maxim which we have laid down-«^ 
that the damages awarded should bear a proportion to the in* 
jury sustained. But a Jury, in the case of an indigent de« 
fendant, may be disposed to give a plaintiff less than the 
value of what he has lost, rather than, by awarding adequate 
eompensation, doom him who is to make it to imprisonment 
for life. Where the aggressor is in affluent circumstances^ 
they will be relieved from such humane difficulties, and may 
fijid damages commensurate to the injury which has been 
sustained. 

It is also the dtity of the jury to inquire whether the crimi* 
nal intercourse has, or has not, been the consequence of a 
preceding seduction of the wife. As evidence of this, they 
should examine her previous character and conduct, and' may 
found their estimate of damages on such investigation. They 
may also take into account the connection which subsisted 
between the parties, and ascertain how far it involved those 
rights of hospitality or friendship, which might justify, the 
plaintiff in being less circumspect and suspicious, and rep6« 
sing the greater confidence, in the, person who betray- 
ed it. To the same head I would refer the age of the 
defendant, and the circumstances of his being married. 
It would be iniurious to morals to discourage that greater 
reliance, which it is natural to pUce on an aged, and 
married, than on a younger, and a single man. The 
duties and attachments which may be supposed to belong to 
the married state^-and the bodily infirmities, the extinguished 
Passions, and confirmed and settled morality which should 
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teloog to ft^e, are so mAny securities for the honour of 
a husband, and justify the confidence which they inspire* 
If, however, these securities 8houl4 appear in proof to have 
been lessened, by the gallan^es of a defendfrnt, by hisrepn* 
tation in this respect, and t>y the footing on which he lived 
with his own wife ; a jury would be bound to throw titeao 
latter considerations into the opposite scale. 

The injured husband's obligation by settlement or other- 
irise to provide for the issue of that marriage whose rights 
have been encroached on, is also a fit object of inquiry foi*'tfale 
juiy. Neither, indeed, can I c(mceive a more malignant 
4K>urce of agony to a feeling- heart-— a greater exasperation 
of the pain of that wound, to whose poignancy the compensa* 
tion should be * proportioned, than must arise from the per- 
plexing doubt in a supposed father's mind, whether the child 
who shares his. caresses*- who is to inherit his possessions*— 
for whom he is bound to provide— to whose advancement he 
has devoted his industry and his tafents, has any natural » and 
jdst claim to this parental care ; whether it be a pledge of his 
vrife's past affection for himself, or the ofispring and memorial 
of her infidelity and his own disgrace. 

If the complainant has had criminal connections with other 
* women, his damages shall be curtailed on this account ; both 
because these connections negative the existence of a high 
degree of matrimonial comfort, and because such dissipation 
and neglect is calculated \p set an ill example to the woman- 
it tends to sap her morals, to estrange her affections, and 
facilitate her seduction. Therefore, though he have not ac- 
tually been unfaithful, yet, by associating with women of for- 
feited or sullied honour, he may diminish his claim to dama- 
ges, if this association has fallen under the eye of his wifof 
and has arisen not from peculiarity^ of circumstance^ but 
from laxity of principle. 

Again, in ascertaining the damages to which such a plaintiff 
is entitled, his having treated his wife with tenderness or 
harshness, their having lived on terms of harmony or discordf 
(iet the fiiult have lain where it may,) are proper subjects of at- 
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tendon for a jur3r ; for the gist of the action is, the husbahdV 
loss of the comfort and society of his wife, and this comfort 
must be in profmrtion to their mutual cordiality and attach* 
mcnt. Indeed, where this affection appears by the evidence 
to have amounted to that engrossing and subjugating senti* 
ment caUed'loye, the keenness of the wound is infinitely aug- 
mented, and the amount (^the compensatkni should' be pro- 
portionably increased. 

We have already seen that where a husband connives at 
the infidelity of his wife, the effect shall be, not only to di- 
minish his compensation, but to destroy his right of action 
altogether, and disentitle him to any verdict whatsoever; 
and this on one or both of the following grounds : First, that 
volenti non Jit injuria i secondly, that a profligate accomplice 
in his wife's dishonour forfeits his rights to the protection 
of the court. But there may be a levity in the husband's 
behaviour, and a culpable inattention to the conduct of his 
wife, which, not amounting to a consent to her in&my, shall 
not, indeed, disentitle him to a verdict, but which, having pro-> 
bably contributed to her seduction, shall mitigate the dama- 
ges which are awarded to him. 

It has been argued in the present case, that if any such 
ilegligence existed, it arose (to adopt the language of one of 
the witnesses) '< not from the fault of the heart, but of the 
bead." The excuse is founded in misapprehension. If the 
inattention arose from the fault of the heart, it would- amount 
to connivance ; and destroy the plaintiff's right of action alto- 
gether. When the neglect arises only from an error of the 
head, it leaves him a right of action ; but is evidence admissi- 
ble in mitigation of damages. Otherwise a snare would be 
laid for the defendant; who, judging of the plaintiff's motive 
by his conduct, might suppose that he intended to connive, 
and was an accommodating husband, not from inadvertence, 
but design. 

At the same time, towards entitling a plaintiff to recover 
^Z^^J} we must not require that he should have been a 
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Sfmnisb or an Oriental hu^and. We mvst recollect the 
lireedom which our customs allow. to females^ and not;lay 
down a rule so rigorous as thiii : that the rights of every 
married man may be invaded, whose conduct is not a system 
of suspicion and control; exposing the jealous spy to public 
derision ; and degrading the woman who is the object of 
his distrust; offending her pride, and alienating her affec- 
tions. I 

' It should sufBcf 9 that he does not negligently overlook be- 
liaviour which ought to excite the yigilance of a man duly 
attentive to his wife's honour. The law invests every hus- 
band with certdn privileges, and authorities; and if he will 
not use them for his own protection, he must forfeit a part 
' of his claim to damages, as the reasonable consequence of 
his default It is the vigilant, not the indolent, whom the 
law assists. 

, There are but two observations more which I have to make. 
First, that if, in measuring the damages, public morals and 
example should be at all taken into the question, we must re- 
member, that plaintiffs as well as defendants are subject to 
the infirmities and depravities of our imperfect nature. We 
must, therefore, take care )iow, by awarding damages to aa 
enormous amount, we hold out a temptation to the unprinci- 
pled husband, dissembling his own connivance, to wink, how- 
ever, at his. wife's dishonour, when he finds that her infamy 
will bring so high a price.' 

The second and last remark which I have to trouble you 
with, is this, that you will be the more scrupulous in mea- 
suring the compensation which you award — because, if you 
grant too much, it is improbable that your error can ever be 
corrected; it being the established practice, if it be not the 
undoubted law, that in actions of this nature, however high 
the damages which tfre found may be, the verdict cannot be 
set aside on the mere ground of their being excessive. 

Baron Smith then proceeded to recapitulate the evidence, 
as it appeared upon his notes ; and having done so, closed his 
charge^ without any >farther observations on the law. 



%, 






MAS8T V. HEADFORT. 

The trial lasted twelve hours ; verdict for the plaintifl^ 
\0fXiOl. at 13 o'clock at night, with costs.* 

V CouxsKi. Jor the fiUdndff: Messrs. Currant Hoare« Grad]ft 
Casey, White, Hawkeswortb, O'Regan, JUojrd, M^Mahon and 
Bennet. Agent, Mr. A. Hogan* 

CouKSEL for the defendant : Messrs. Ponsonbj, Quin, 
Groold, Franks, Burton and PenefiEither. Ag^nt, Mr. J. Sims. 

* Dr. Franklin tomewhere tells, a good story of a eertain young man who^ 
bavitig got some money into his |>ossession, bought a whistle with which he 
distorfaed the neigbboorliood My L^rd Headfort, considering his age and 
gray hairs, certainly gave too much for his whistle ; ten thousand pounds 
damagips, and costs of suit, with jewels and presents to the lady ; he also set- 
tled upon her I,0UM1 per an n. In return for all which, when the lady had 
been abovt six weelu in London, she forsook her old lover, and went olT 
with a young oflScer of the guards !<— ** Quantum ett m re^UB itusm.'* 
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SPEECH 

OF MR. CVRRAIT9 ON THE RIGHT OF ELECTION OF LORD MAYOR 
OF DUBLIN, DELIVERED BEFORE THE LORD LIEUTENANT 
AND PRIVT COUNCIL OF IRELAND, 1790. 



MT LORDS, 

I HAVE the honour to appear' before you as counsel for 
the commons of the corporation of the metropolis of Ireland, 
and also for Mr. Alderman Howison, who>hath petitioned for 
your approbation of him as a fit person to serve as lord mayorj 
in virtue of his election by the commons to that high office ; 
and in that capacity I rise to address you on the most im- 
portant subject that you have ever been called upon to dis- 
cuss. Highly interesting and momentous indeed, my lords, 
must every question be, that, even remotely and eventuallyi 
may affect the well being of societies, or the freedom, or the 
repose of nadons ; but that question, the result of which by 
an immediate and direct necessity, must decide, either fatallyi 
or fortunately, the life or the death of that well being, of 
that freedom and that repose, is surely the most important 
subject on which human wisdom can be employed, if any 
subject on this side the grave can be entitled to that appel- 
lation. 

You cannot, therefore, my lords, be surprised to see this 
place crowded by such numbers of our fellow citizens; here- 
VoL. If. G g 
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tofore they were attracted hither by a strong sense of the 
value of their rights, and of 'the injustice of the attack upon 
then); they felt all the magnitude of the contest; but they 
were not disturbed by any fear for the event; they relied 
securely on the justice of their cause, and the integrity of 
those who were to decide upon it. But the public mind is 
now filled with a fear bf dagger, the more painful and alarm- 
ing, because hitherto unforeseen ; the public are now tanght 
to fear that their cause may be of doubtful merits, and disas- 
trous issue; that rights which they considered as defined by 
.the wisdom, and confirmed by the authority, of written law, 
may now turn out to be no more than ideal claims, without- 
either precision or security ; that acts of parliament themselves 
ate no more than embryos of leg^islation, or at best but infants, 
whose first labours must be, not to teach, but to learn ; and 
which even after thirty years of pupilage, may have thirty 
more to pass under that guardianship, which the- wisdom of 
our policy has^ provided for the protection of minors. Sorry 
am I, my lords, that I can ofier no consolation to my clients 
on this head ; and that I can only join them in bewailing that 
the question, w,hose result must decide upon their freedom or 
servitude, is perplexed with difficulties of which we never 
dreamed before, and which we are now unable to comprehend* 
Yet surely, my lords, that question must be difficult, upon which 
the wisdom of the representative of our dread sovereign, 
aided by the learning of his chancellor and his judges, assist- 
ed also by the talents of the most conspicuous of the nobles 
and the gentry of the nation, has been twice already employed, 
and employed in vain. We know, my lords, that guilt and 
oppression may stand irresolute for a moment ere they strike, 
appalled by the prospect of danger, or struck with the senti- 
ment of remorse; but to you, my lords, it were presumption 
to impute injustice: we must therefore suppose that you have 
delayed your determination, not because it was dangerous, 
but because it was difficult, to decide ; and indeed, my lords, 
a firm belief of this difficulty, however undiscoverable by or- 
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dinary talents, is so necessary to the character which this 
august assembly ought to possess, and to merit from the 
country, that I feel myself bound to achieve it by an effort of 
my faith ; if I should not be able to do so by any exertion of 
xny understanding. 

In a question, therefore, so confessedly obscure as to baffle 
so much sagacity, I am not at liberty to suppose that certainty 
could be attained by a concise examination. Bending, then, 
as 1 do, my lords, to your high authority, I feel this dif- 
ficulty as a call upon me ^to examine it at large ; and I feel it 
as an assurance, that I shall be heard with patience. 

The lord mayor of this city hath from time immemorial 
been a magistrate, not appointed by the crown, but elected 
by his fellow citizens. From the history of the early periods 
of this corporation, and a view of its charters and by-laws, it 
appears that the commons had, froni the earliest periods, par* 
ticipated the important right of election to that high trust; 
and it was natural and just that the whole body of citizens, 
by themselves, or their representatives, should have a share 
in electing those magistrates who were to govern them, as 
k was their birth-right to be ruled only by laws which they 
had a share in enacting. . 

The aldermen, however, soon became jealous of this parti- 
cipation, encroached by degrees upon the commons; and at 
length succeeded in engrossing to themselves the double pri- 
vilege of eligibility and of election; of being the oiily body 
out of which, and by which, the lord mayor could be chosen. 
Nor is it strange that in those times a board, consisting of so 
small a number as twenty-four i^embers, with the advantages 
of a more united interest, and a longer continuance in office, 
should have prevailed, even contrary to so evident principles of 
natural justice and constitutional, right, against the unsteady 
resistance of competitors, so much less vigilant, so much 
more numerous, and) therefore, so much less united. It is 
die common fate, of the indolent to see their rights become 
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a 'prey to the active. The condition upon whiqh God hath 
given liberty to man is eternal vigilance ; which condition if 
he break, servitude is at once the consequence of his crime 
and the punishment of his guilt. 
In this state of abasement the commons remained for a num- 

> 

ber of years ; sometimes supinely acquiescing under their de« 
gradation ; sometimes, what was worse, exasperating the fury, 
and alarming the caution, of their oppressors, by ineffectual 
resistance : The slave that struggles without breaking his 
chain, provokes the tyraiit to d'luble it ; and gives him the 
plea of self-defence for extinguishing what, at first, he only 
intended to subdue. 

^ In the year 1672 it was directed by one of the new rules, 
made by the lord lieutenant and privy council, under the au- 
thority of the act of explanation, that ^* no person should be 
capable of serving in the office of lord mayor, until approved 
of by the lord lieutenant and council ;" and this was a power 
given after the unhappy civil commotions in this country, to 
prevent any person, who was not a loyal subject, from hold- 
ing so important a trust ; and upon this single ground, name- 
ly, dUloyaltyy have you, my lords, any aufhority to withhold 
vj^our approbation. 

From that time till the year 1759 no farther alteration ap- 
pears to have taken place in the mode of electing the chief 
magistrate. At this latter period the act of the 33 G. II. was 
passed : the occasion and the object of that law are universally 
known. A city so increased in population, in opulence, and 
in consequence, could not tamely submit to have its corporate 
rights monopolized by a few, who wel*e at once the tyratits 
of the metropolis, and the slaves of the government. Magis-* 
trates elected by the board of aldermen, were in (act nomi- 
nated by the court, and were held in derision and abhorrence 
by the people, 'fhe public pe^ce was torn by unseemly dis* 
sensions ; and the authority of the law itself was lost in the 

'coritempt oHhe magistrate. The legislature felt itself called 
upon to restore the Constitution of the city, to restore and 
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Mcertain the rights of the commons, and thereby to redeem 
the metropolis from the fatal effects of oppression, of servi- 
tude, and of anarchy. In saying this, my lords, I am founded 
on the preamble of the act itself—** Whereas dissensions 
and disputes have from a dissatisfaction, as to some parts of 
the present constitution of the corporation of the city of 
Dublin, arisen, and for some years past subsisted, among 
several citizens of the said city, to the weakening the autho- 
rity of the magistrates thereof, who are hereby rendered the 
less able to preserve the public peace within the said city: 
Therefore, for remedying the aforesaid mischiefs, and incon- 
veniences, and for restoring harmony an4 mutual good will 
among the citizens of the saicf city, and for preserving peace 
' and good order therein : At the humble petition of the lord 
mayor, sheriffs, commons, and citizens of the city of Dublin, 
be it enacted," &c. 

Here are stated the mischief acknowledged, and the reme* 
dy proposed. With this view, the statute has ascertained the 
constituent parts of the corporation, their respective mem* 
bers, their rights, and the mode of their electioh, with so mi- 
nute^ and detailed an exactness, as even to enact many of 
those regulations which stood upon the authority of .the new 
rules, or the ancient charters and by-laws, ^d in which no 
alteration whatsoever was intended to be made; and this it 
did, that the city might not be left to ^xplo^e her rights by 
uncertain deduction from obscure or distant sources, but that 
'she might see the whole plan in a single view, comprised 
within the limits of a single statute, and that so intelligibly 
lo every common understanding, as to preclude all possibility 
of doubt, and thereby all future danger of cavil or dissen- 
sion. 

For this purpose it enacts, ** That the common council of 
the city of Dublin, consisting of the lord mayor and twenty** 
four aldermen, sitting apart by themselves as heretofore, and 
also of the sheriffs of the said city for the time being, and 
sheriffs* peers, not exceeding forty«eight, and of ntnety^sin 
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.freemen* who are to be elected into the said common council 
out of the several guilds or corporations of the said city in 
manner hereafter mentioned, be, and for ever hereafter shall 
be, deemed and taken to be the common council of the said 
city, and the representative body of the corporation thereof/* 

It then prescribes the mode of electing representatives of 
the several guilds, and the Uihe of their service^ in which the 
right of the commons is exclusive and without control. 

It then regulates the election of sheriffs : The commons 
nominate eight freemen, the mayor and aldermen elect two 
from that number. 

Then of aldermen : The mayor and aldermen nominate 
four sheriffs' peers ; the commons elect one of them. 

And here, my lords, give me leave to observe that this ex- 
clusive right of electing their own representatives, and this 
participation in the election of their magistrates, is given to 
the popular part of the corporation to be exercised, as all 
right of suffrage is exercised, by the constitution of this coun 
try, that is, according to the dictates of judgment or of affec 
tion, and without any authority vested in any human tribunal, 
of catechising as to the motives that may operate on the mind 
of a free elector in the preference of one candidate, or the 
rejection of another^ 

I will now state to your lordships that part of the statute 
which relates to the subject of this day. 

^ And be it enacted by the authority aforesaid, that the 
name of every person who shall hereafter be elected by the 
lord mayor and aldermen of the ^aid city, or the usual quorum 
of them, to serve in the office or place of lord mayor of the 
said city, shall be returned by them to the commons of the 
common council of the said city for their approbation ; with- 
out which approbation such person shall not be capable of 
serving in the office or place of lord mayor; and if it shall 
happen, that the said commons shall reject or disapprove of 
the person so returned to them, the lord mayor and aldermen 

of the said city, or the usual quorum of them shall) from time 
1 
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to time, elect another per9on to serve in the office o^ place of 
Idrd mayor of the said city, and shall from time to time return 
the name of the person so by them elected to the commons 
of the common council of the said city for their approbation^ 
and so from time to time until the said commons shall ap« 
prove of the' person returned by the lord mayor and aldermen 
of the said city, or the usual quorum of them ; provided al- 
vfays, that such election into the said office of lord mayor 
shall be of some person from among the aldermen, and that 
the commons shall approve of some one person, so elected 
and returned to them for their approbation. 

^ And for the preventing the mischiefs and inconveniences 
which may arise from a failure of the corporation of the said 
city in the appointment of necessary officers ; be it enacted 
by the authority aforesaid, that ' if either the lord mayor and 
aldermen, or the commons of the said city, shall omit or re^ 
fuse to assemble at or within the usual times for the electing 
the lord mayor, aldermen and sheriffs respectively ; or,' being 
assembled^ shall omit or refuse to do what is hereby required 
to be done by them respectively, for the election and appoint- 
ment of the said officers ; then, and as often as the case shall 
iisippen, it shall and may be lawful for the commons in case 
such default shall be in the lord mayor and aldermen, or for 
the aldermen, in case such default shall be in the commons, 
or for the usual quorum of them respectively, without any 
summons for that purpose, to assemble themselves at the thol- 
sel of the said city on next following day, (not being Sunday,) 
or in case the same shall happen to be on Sunday, then 
on the Monday next following, and then and there to elect 
the said officers respectively as the case shall require) 
ai)d every such election, so made, shall and is hereby decla- 
red to be valid and effectual to all intents and purposes. 

" Provided always, and be it further enacted by the autho- 
rity aforesaid, that every election by the said several guilds^ 
for the constituting of their representatives in the common 
council of the said city, and every election made or appro*- 
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bation given by the comtnons of the said common couticil 
by virtue of this s^ct shall be by ballot, and not otherwisef. 

*< Provided always, that notwithstanding any thing in this 
act contained, no person or persons shall be enabled or made 
capable to serve in or execute the office or place of lord mayoz* 
or sheriff, recorder or town clerk of the said corporation « 
until he or they shall respectively be approved of by the lord 
lieutenant, or other chief governor or governors, and privy 
council of this kingdom, in such manner as hath heretofore 
been usual.'* 

Under this act^ at the Easter quarter assembly, held on the 
16th day of April, 1790, the lord mayor and aldermen sent 
down . the name of Mr. Alderman James to the cpmrnons^ 
who rejected him; the, lord mayor and aldermen elected 
seven other persons who were sent down to the commons 
and successively rejected; the lord mayor and aldermen then 
broke up their meeting without sending down the name of 
any other person, or conceiving that they had any right what- 
soever to question the commons touching their reasons for 
rejecting those who had been so rejected. 

The sheriffs and commons thinking that the lord mayor 
and aldermen had omitted to do what was required of them 
by the statute to do, namely, to proceed by sending^ down the 
name of another person, and so from time to time, &c. as- 
sembled and elected Mr. Alderman Howison, whom they 
returned for the approbation of this board. The lord mayor 
and aldermen returned Mr. James also as duly elected ; the 
claims of both parties were heard by their counsel, and this 
board did not think proper to approve of either candidate ; the 
city proceeded to a new election ; the name of Mr. James was 
again sent down, and rejected as before ; a message was then 
sent to demand of the commons the reason of their disappro** 
bation ; they declined giving any answer, but that it was their 
* legal right to do as they had done : Mr. James was accord* 
ingly returned as duly elected by the lord mayor and alder- 
men; the sheriffs and commons, as before, elected and return* 
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«d Mr. Howison^ the claims of the candidates w^re again 
•debated before this honourable board, but nothing ivas de- 
cided. 

A third assembly has since been held, in which the lor4 
mayor and aldermen have acted as before, and returned Mr. 
James; the sheriffs and commons have elected Mr. HowisoHi 
who has {petitioned for jour apprd>ation in virtue of tha^ 
election. 

I trust, my lords, you will think it now time to decide the 
i|Uestion— my client calls for that decision; his opponents 
cannot wish for longer procrastination; in the progress of their 
pretension hitherto they have found the fears, and odium, and 
reprobation of the public increasing upon them. 

It is full time to compose the disquietude of that public-— 
the people do not always perceive the merits or the magni- 
tude of a question at a single glance; but they now complete- 
ly comprehend its merits and importatice; they are now sa- 
tisfied that every thing that can be of value to men may be 
lost or secured by the event of the present contest. 

The claim of my clients his been impeached upon an al- 
leged meaning of this act, and also upon certain facts stated 
hy the learned counsel on the other side, and admitted as 
proved; of which facts, and the arguments upon them, 1 will 
take notice in their proper place. 

As to the invective so liberally bestowed upon my fellow 
Tftizens, it best becomes the unhired, voluntary advocate of 
their rights to pass them without remark.* I feel them of 
too high respect to be protected by panegyric, or avenged by 
invective; I shall therefore treat those sallies of the learned 
gentlemen's imaginations as I would the flights of their doveS) 
they come abroad only ammo reveriendi^ and ought to be suf- 
fered to return unmolested to their owners. 

* Mr.CuRRAK here alludes to certain abusive passages contained in the 
'Speech of Dr. Duigenan^ who appeared before the council as advocate for 
Alderman James and t^e board of aldermen. 
' Vol. 11 Hh 
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The r^^ht of Mr. Howiscm is confessed by the counsel for 
his oppODents> to be warranted by the letter of the law. The 
mayor and aldermen sent down Mr. Jdmes ; he was rejejrted 
by the commons^ who sent to request tha.t another might be 
sent down ; the board did not send down another, but demand- 
ed a reason for the rejection of Mr. James, which, by the' 
letter of the act, they were certainly not warranted in doing^. 
But it is said that by the sound construction of that law the 
commons have a right to reject only for good cause, and that 
having refused to assign such cause, they have been gfuilty 
of a default which has transferred the sole right of election 
to the lord mayor and aldermen^ who having accordingly 
elected Mr. James. 

Lord Chancellor. The question here is ^' can a mere 
right of rejection or approbation supersede a right of elec* 

lion ?" 

Mr. CuRRAN* If I can satisfy this board that that is not 
the question, I trust I shall be heard with patience, as to 
what I conceive to be the question. 

I say, my lords, that is not the question; because, 

1st. The mode and the rights of election in this case turn 
not upon any general doctrine of the common law, but upon 
an express statute, which statute would never have been 
made, had it not been intended by the legislature to prescribe 
rules of direction different from those of the common law. 

2dly. The rule alluded to relates to officers in corporationsi 
as in the case cited, who have a naked authority to admit, but 
can reject only for a plain defect of right in the candidate, 
and who, if a mandamus is directed to him requiring him to 
admit, must return a legal cause of his disapprobation, that 
the truth of the &ct, or the validity of the cause, may be duly 
tried. 

But there is clearly no analogy between such an officer and 
ihe great body of the commons of this city. 
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Ist. That officer has no elective authority whatsoever — ^it 
is admitted that the act gives to the commons at least a con- 
current elective control, and, if the mayor and aldermen 
^ make default," an exclu^ve right to elect, which shall be 
^ valiid to all intents and purposes !'* 

2dly. That officer has a sort of judicial power, which is 
well placed in a single permanent individual, who is capable of, 
and responsible for, the exercise of a judicial power — ^but it 
would be monstrous to give a judicial power to a fluctuating 
multitude ; for they cannot be presumed capable of exercising 
it; nor could they be responsible for such exercise by any 
course of law; for suppose a mandamus directed to them re- 
quiring them to approve; how is it possible to make any 
true return to such writ ? How can any man assign a cause 
for that rejection which the law requires to be by ballot, and 
consequently secret I Or suppose a party of the commons 

r 

are practised upon to return a cause, and that designedly an 
invalid one, how shall the residue of the commons be able to 
justify themselves by alleging the true and valid cause of 
their disapprobation I 

To try it therefor;- by such a rule, is to try it by a rule 
dearly having no general analogy to the subject, nor even 
a possible applicationi except so far only as it begs the ques- 
tion. 

My lords, it is absurd to ask how a simple power of ap« 
probation or rejection for cause, shall be controlled, unless it 
isi first determined whether the commons have that simple 
power only, or whether they have, what I think they clearly 
have under the statute, a peremptory right of .approving or 
rejecting without any control whatsoever. 

If they have but a simple right to reject for cause, and 
•ught to have assigned such cause under the law, they tiave 
been guihy of a default, and the sole right to elect devolves to 
the board of aldermen, who, of course, have duly elected. If 
they are not bound to assign such a reason, manifestly the 
aldermen have acted against law, and by their default have 
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lost this power, and the commons have duly elected Mr*. 
HowisoD. 

Now, my lords, in examining this question^ you must pro- 
ceed by the ordinary rule of conuruction applicable alike to 
every statute ; that of expounding it by the usual acceptation- 
and natural context of the words in which it is conceived. 
Do the words, then, my lords, or the natural context of this 
act, describe a limited power of rejecting only for cause to 
be assigned, or a peremptory power of rejecting without any 
such cause ? Says the act, ^' If it shall happen that the com- 
mons shall reject or disapprove." The law describes this 
accidental rejection in language most clearly applicable to the 
acts of men assembled, not as judges, but as electors, not to 
judge by laws which they have never learned, but to indulge 
their affections, or their caprice ; and therefiore justly speaks 
of a l*ejection, not the result of judgment but of chance. 

^^ If it shall happen that they shall reject or disa/ifirove i** 
my lords, you cannot say these words are synonymous ; in 
acts every word must have its meaning if possible ; To ^^ re* 
jecty* contradistinguished to '^ diaafiftrove^** is to reject by an 
act of the wrll ; to disapprove-, supposes some act of the 
judgment also. 

The act then clearly gives a right of rejecting, distinct 
from disapprobation, which by no possibility can be other 
than a peremptory right without limit or control. 

But here, if a reason must be had, the law would naturally 
prescribe some mode of having it demanded. This, however^ 
unluckily cannot be done without a direct violation of the act, 
which enjoins, that the two bodies shall '^ sit apart, and by 
themselves, as heretofore ;" but at least it might have left the 
board of aldermen the means of making a silent struggle for 
the approbation of their favourite candidate, by sending him 
down again fbr reconsideration. But, on the contrary, the 
law is express, that *^ if the commons shall happen to reject 
or disapprove the first,'* they must then proceed to send 
down the namf , n6t of Mm, but of another, and so on. How 
long, my lords I Until a good reason shall be assigned for 



ON THE ELECTION OF LORD MAYOR. 24f 

the rejection of the first? No, my lords, it is "until the 
commons shall approve of some one fierson so sent down ;** 
and to this right of rejection, which the law^has supposed 
might happen so often, the law has opposed the limit of a 
i^ingle proviso only, applicable enough to a peremptory right 
of r^ection, but singular, indeed, if applied to rejection for 
cause; "Provided always, that such election into the said 
ofRce of lord mayor shall be of some person from among the 
aldermen, and that the commons shall approve of some one 
person so elected and returned to them for their approba- 
tion.** A rejection without cause to be assigned, being a mere 
popular privilege, may be limited in its extent by reasons of 
expediency ; but a judicial power of rejecting for legal causo 
cannot be so conti^oUed without the grossest absurdity. It is 
like a peremptory challenge, which is given to a prisoner by 
the indulgences of the law, and may be therefore restricted 
within reasonable bounds. But a challenge f9r cause is given 
of common rig4it, and must be allowed as often as it shall be 
found to exist, even though the criminal should remain for 
over untried, and the. crime for ever unpunished. 

Permit me now, my lords, to try this construction contend* 
ed for by another test. Let us put it into the form of a 
proviso, and see how it accords with the proviso which you 
find actually expressed : " Provided always, that the com- 
mons shall be obliged to approve of the first person whose 
name shall be sent down to them, unless they shall assign 
good legal cause for their rejection." The proviso express- 
ed 'is, " Provided that they shall approve, not of the first 
person, but of some one person so elected.*' Can any thing^ 
be more obvious than the inconsistency of two such provi- 
soes ? 

Give me leave, my lords, to compare this supposed pro- 
viso with the enacting part of the statute. It says, that if the 
ftrst person sent down be rejected, the lord mayor and alder- 
Tnen shall " then proceed to elect another, and send down 
his name,'* but if this supposed proviso were to make a part 
«f the act, they would not be obliged to send down another 
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name/* but would be authorized to insist upon the claim 
of the first candidate, by demanding a reason for his rejection* 
This supposed proviso, therefore, and of course this supeMn- 
duced construction, is directly incompatible both with the 
body and the proviso of the statute itself. 

But see further, my lords, what you do by such a con- 
struction ; you declare that the benefit of this statute, which 
is given expressly to the commons, is given upon a tacit 
condition, by the breach of which that benefit is utterly for- 
feited. Do you think, my lords, you shall act consistently 
with the spirit of the constitution, or of the law of Ireland, 
if you declare and enforce a cause of forfeiture written in no 
law whatsoever, ahd devised only by your own interpretation ? 
or do you not feel, my lords, to what a wretched state of 
Servitude the subject is reduced, if criminality and forfeiture 
are to depend, not on the plain and permanent meaning of 
law, but upon the dreams and visions of capricious interpre* 
ters ? If a constructive cause of ibrfeiture can be warrant- 
ed, by which any part, or any individual, of a corporation shall 
be adjudged to have lost their franchise ; by the same prin- 
ciple may a constructive offence and forfeiture be devised, by 
which a whole corporation shall , be Stripped of its charter. 
Says the law, '^ If they shall omit or refuse to do what they 
are required to do by this act," they lose the benefit thereof : 
but this curious . construction would declare that the com- 
mons have forfeited the benefit of the statute, by refusing to 
do that which they are not required by this or any other 
act to do. 

If then, my lords, you call this power of rejection or dis- 
approbation, a power to be regulated by technical maxims 
of the common law, and to be exerted only for legal cause to 
be as^gned ; what is it but to give the law a meaning which 
the legislature never spoke ? what is it but to nullify a statute 
made for the benefit of the people, by an arbitrary construc- 
tion, supported only by the most pitiful of all argumentative 
fallacies, an assumption of what cannot be proved ; or to 
describe it in terms more suited to its demerit, that mixture 
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X)t logical poverty, and ethical meanness, which stoops to beg 
what it has not industry to acquire, nor craftiness to steal^ 
nor force to t xtort ? 

But see, my lords< whether this infallible rule of the com*' 
mon law, upon which the whole merits of this case have 
been rested, will not, if admitted, be subversive of the au* 
thority which it would seem to support. 

By one of the new rules, and by a clause in this act of 
parliament, no person can serve as mayor without* the appro* 
bation of this board. This power of approving was noto- 
riously given for the security of the government, and hath 
now for upwards of a century been exercised upon no other 
ground whatever. By a clause in this act, no person can 
serve as mayor without the approbation of the commons, and 
this right of approbation, as notoriously, was given to in- 
crease the power of the people ; and the commons have ac- 
cordingly so oxercised it uniformly for thirty years ; it is 
observable that this right of approbation is given to theni 
in language more empKatical than it is to your lordships : 
but, for argument sake, 1 will suppose the words the same ; 
now if by the common law, all right of approving or re- 
jecting can be founded only upon legal cause to be assigned, 
what becomes of your lordships' decision ? ^ You have already 
refused your approbation to the two present petitioners, 
having both exactly the same pretensions to your approbatioD 
which they have at present; you have refused your appro- 
h^ation, and you have assigned no cause ; but let m^ ask a much 
inore material question, what in that case becomes of your 
lordships' power f The same words in the same act of par- 
liament cannot have two different constructions: If the com« 
mons are bound to assign a legal cause for rejection, you, my 
lords, must be similarly bound ; and the law will then cperce 
the commons, and coerce your lordships, in a manner di- 
rectly contrary tp the intention of the act; it will then cease 
to be a law for the protection of liberty, on the one hand, or 
tba security of government, on the other; for being equallf 
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confined to a rejection for legal cause, the commons may be 
obliged to approve a candidate, not legally disqualified, 
though an enemy to their liberty, and your lordships be re- 
strained from rejecting a candidate, not legally disqualified, 
though an enemy to the state. See then, my lords, to what 
you will be reduced : you must either admit that the statute 
has confined you both equally to decide upon the mer4 
question of legal capacity or incapacity only,^ of which they 
are clearly incapable of judging, and on which it is here^ 
admitted you are incompetent to decide, and has thus elevated 
them, and degraded your lordships from good citizens and 
-wise statesmen into bad judges: or if, in opposition to 
this construction, you do your duty to your sovereign, and 
refuse to admit to the magistracy a man whom you have a 
good reason to believe disaffected to the state, though subject 
to no legal incapacity; what do you do, my lords? You 
give two different expositions to the same words in the same 
act of parliament ; that is, an enlarged exposition in favour 
of yourselves, and a confined one%gainst the people ; that is, 
in fact) you are driven to incur the odium of repealing the 
law as against the crown, and enforcing it against the 
subject.* See, on the other hand, niy lords, how, by the 
plain and hitherto adopted construction, all these mischiefs 
are avoided. You judge of the candidate with respect to his 
loyalty, the commons with regard to his integrity and in- 
dependence ; neither of you with any relation to his legal 
capacity or incapacity ; thus will every object of the law, of 
the people, and of the government, be completely obtained z 
the commons will enjoy their power in deciding upon th6 
popularity of the candidate for magistracy, you will do your 

* This would really be the case, 8upi>osing the aet of parliament had 
confined the right of the privy coaneil to disapprove, and that of the eom- 
mon cocmeil to reject, and the privy council claimed for itielf an unqualified 
power of disapproving, while it denied to the common council a limilat 
power of rejecting; > 
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4v^ty in deciding upon his -loyalty, and the courts of Justice 

VfiW retain their natural exclusive jurisdiction in every ques* 

» 

tion that can touch his legal qualification ; thus will it be. 
impossible for any man to have the power of the city in his 
hands, who is not free from all legal objections) and who is 
not also deserving the confidence of his sovereign as well as 
of his fellow subjects. 

Thus fari my lords, have I examined this law^ with respect 
to the present question, by the general r^le of constructioni 
applicable generally to all statutes; that is, of seeking for 
the meaning of the legislature in the ordinary and natural 
context of the words they ^ave thought proper to adopt; and 
this I thought I might do with still more confidence in a law, 
professedly made for the direction of men unacquainted with 
legal difficulty, unversed in the subtilty of legal distinction, 
and acting in a situation which precludes them from the ad- 
vantage of all legal assistance ; but I ^cel that what hath 
been satisfactory to my mind, hath not been so to some of 
your- lordships. I feel myself, therefore, obliged to enter 
upon a more minute examination of this statute, upon prin* 
eiples and circumstances peculiar to itself. 

I am sorry, my lords, to trespass upon your patience ; but 

'I am speaking upon a subject in which, if I do not succeed} 

the people of this country >^iil have lost what is of infinitely^ 

more value than any time, however precious, that may b« 

wasted in their defence. 

This act, my lords, professes to be a remedial act, and as 
such' must be construed according to the rules peculiar to 
remedial^ laws: that is, in three points of view; first, the^ 
former state of the law ; secondly, the mischief of such for- 
mer state ; and, thirdly, the remedy proposed for the cure of 
that mischief* 

As to the first point ^ at the time of this statute the lord 

mayor and aldermen exercised the exclusive power of elec? 

tion to the chief magistracy, without any interference of the 

commons. The immediate mischief of such a constitution, 

Vol. it. I i 
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with respect to the metropolis itself, I have touched upon be* 
fore ; the people were borne down ; the magistracy was de- 
praved, the law was relaxed, and the public tranquillity was 
at an end. These mischiefs were more than enough to in* 
dure the citizens of Dublin to call loudly, as they did, upon 
the justice of the legislature for parliamentary redres9. But 
the wisdom of that legislature formed an' estimate of the mis* 
chief from considerations that probably did not enter into the 
minds of the contending parties ; namely, from the then state 
of Ireland as aa individual, and as a connected country ; as 
an individual depressed in every thing essential to the sup* 
port of political or civil independence ; depressed in com«» 
merce, in opulence, and in knowledge; distracted by that 
civil and religious discord, suggested by ignorance and bigot- 
ry, and inflamed by the artifice of a cruel policy, which di- 
vided in order to destroy, conscious that liberty pould be ba- 
nished only by disunion, and that a generous nation could 
not be completely stripped of her rights, until one part of 
the people was deluded into the foolish and wicked idea that 
its freedom and consequejice could be preserved or support- 
ed only by the slavery and depression of the other. In such 
a country it was peculiarly necessary to establish at least some 
few incorporated bodies, which might serve as great reposito* 
ries of popular strength. Our alicestors learned from Great 
Britain to understand their use and their importance. In that 
country they had been hoarded up with the wisest forecast^ 
and preserved with a religious reverence, as an unfailing re- 
source against those tim^s of storm, in which it is the will of 
Providence that all human affairs should sometimes fluctuate; 
-and as such, they have been found at once a protection to the 
people, and a security to the crown. My lords, it is by the 
salutary repulsion of popular* privilege that the power of the 
monarchy is supported in its sphere ; withdraw that support 
and it falls in ruin upon the people, but it falls in a rmn ne 
Ie>s fiAtal to itself, b^ which it is shivered to pieceSt 
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Our- ancestors must, therefore, have been sensible that the 
enslaved state of th% corporation of the metropolis was a mis- 
chief thiit extended its effects to the remotest borders of the 
island* in the confederate strehjj^th, and united councils of 
great cities, the freedom of a country may find a safeguard 
which extends itself even to the remote inhabitant who nev^r 
put his foot within their gates. 

But, my lords, how must these considerations have beeA 
enforced by a view of Ireland^ as a connected country, de- 
prived as it was of almost all the advantages of a hereditary 
monarchy ; the father of his people residing at a distance, 
and the paternal beam reflected upon his children through 
such a variety of mediums^ sometimes too languidly to warm 
them, sometimes so intensely as to consume'; a succession 
of governors differing from one another in their tempers,, in 
their talents, and in their virtues, and of course in their systems 
of administration ; unprepared in general for rule by any pre- 
vious institution, and utterly unacquainted with the people 
Aey were to govern,*and with the men through whose agen- 
cy they were to act. Sometimes, my lords, 'tis true, a rare 
individual has appeared among us, as if sent by the bounty of 
providence iq compassion to human miseries, marked by that 
dignified simplicity of manly character, which is the mingled 
result of an enlightened understanding and an elevated inte* 
grity ; commanding a respect U^at he laboured not to inspire ; 
and attracting a confidence which it was impossible he could 
betray.* It is but eight years, my lords, since we have seen 
such, a man amongst us, raising a degraded country from the 
aonditiori of a province to the rank and consequence of a 
people, worthy to be the ally of a mighty empire : forming 
the league that bound her to Great Britain, on the firm and 
honourable basis of equal liberty and a common fate, ^^ stand- 
ing and falling with the British nation," and thus stipulating 
for that freedom which alone contains the principle of her 

* The Duke of PoKlnnd, under whose administration Ireland obtained a 
free constitution. 
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political life» in the covenant of her federal connection. But 
how short is the continuance of those auspicious /gleams of 
public sunshine ! how soon are they passed, and perhaps 
for ever ! In what rapid and fatal revolution has Ireland seen 
the talents and the virtues of such men give place to a succea# 
sion of sordid parade, and empty pretension, of bloated pro- 
mise, and /lank performance, of austere hypocrisy and pecu* 
lating economy !* Hence it is, my lords, that the administra- 
tiof) of Ireland so often presents to the reader of her history^ 
jf\ot the view of a legitimate government, but rather of an en- 
campment in the country of a barbarous enemy, where the 
object of the invader is not government, but conquest; where 
he is of course obliged to resort to the corruption of clans^, 
or of single individuals, pointed out to his notice by public 
abhorrence, and recommended to^ his confidence, only by u 
treachery so rank and consummate, as precludes all pos^- 
bility of their return to private virtue or public reliance, and 
therefore only put into authority over a wretched country, con- 
demned to the torture of all that petulant, unfeeling asperity, 
with which a narrow and malignant mind will bristle in un* 
merited elevation ; condemned to be betrayed, and disgraced, 
and exhausted by the little traitors that have been suffered tt 
nestle and to grow within it, making it at once the source of 
their grandeur, and the victim of their vice, reducing it to 
the melancholy necessity of supporting their consequence, 
and of sinking under their crimes, like the lion perishing by 
the poison of a reptilte that finds shelter in the mane of the 
noble animal, while it is stinging him to death. 

* The Duke of RuUand and Marquis of Buckingham quiekly followed his 
grace. The fiwt was marked by a love of dissipation, and undignified e»^ 
travagance. The mjirquis, upon his arrival in Ireland, led the country to 
expect a general retrenchment in the public expenses. 1 his expectation 
was terminated by the creation of fourteen new places for the purpose of 
parliamentary influence, countervailed indeed by a eurtatiment of the fuel al* 
lowed 10 the old soldiers of the royal hospital by tlie public bounty, and by 
Abortive speculations upon the praeticability of making one pair of b«ots 8e$>re 
for two troopen, ^ 
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£7. such c;on8iderations as these, my lords, might the ma* 
luers of this sutute have estimated the danger to which the 
liberty of Ireland was exposed ; and of course the mischief 
of havipg that metroix>iis enslaved^ by whose independence 
a^lokie those, dangers might be averted. But in this estimate 
they had much more than theory, or the observation of foreign 
eventa to show them, that the rights of the sovereign and of 
the subject were equally embarked in a common fate with 
that independence. When in the latter part of the reign o£ 
Queen Anne, an infernal conspiracy was formed, by the then 
chancellor (Sir Constantine Phipps) and the privy council, to 
defeat that happy succession which for three generations hath 
shed its auspicious influence upon these realms ; they com- 
menced their diabolical project with an attack upon the cor- 
porate rights of the citizens of Dublin, by an attempt to im- 
pose .a disaffected lord mayor upon them contrary to the law. 
Fortunately, my lords, this wicked conspiracy was defeated 
by the virtue of the people; Ivwill read to your lordships 
the resolutions of a committee of the house of commons on 
the subject. 

^ 1st. Resolved, that it is the opinion of this committee, 
that soon after the arrival of Sir Constantine Phipps, late lord 
chancellor, and one of the lords justices in this kingdom, in 
the year 1710, a design was formed and carried on to subvert 
the constitution and freedom of election^ of magistrates of 
corporations within the new rules, in order to procure per* 
tons to be returned for members of parliament disaffected 
to the settlement of the crown, or his majesty and his royal 
issue* 

^ 2d. Resolved) that it is the opinion of this committee, 
that in pursuance of that design, indirect and illegal methods 
were taken to subvert the ancient and legal course of elect- 
ing magistrates in the city of Dubhn. 

^' 3d. Resolved, that it is the opinion of this committee, that 
the said Sir Constantine Phipps, and those engaged in that 
evil design} in less than five months, in th^ year 1711; procn^ 
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red six aldermen duly elected lord mayors,'aDd fourteen sub* 
Btantial citizens, duly elected sheriiTs, and well known to be 
zealously affected to the protestant succession and memberB 
of the established church, to be disapproved, on pretence' that 
Alderman Robert Constantine, as senior alderman, who had 
not been mayor, had a right to be elected lord mayor. 

^ 4th. Resolved, that it is the opinion of this committee) 
that the senior alderman who had not served as mayor, had 
not any right by charter, usage, or by-law, in force in the city 
ef Dublin, as such, to be elected lord mayor. 

*< 5th. Resolved, that it is the opinion of this committee) 
that the said Sir Constantine Phipps, and his accomplices) 
being unable to support the pretended right of seniority, didy 
in the year 1713, set up a pretended custom or usage for the 
mayor, in being, to nt}minate three persons to be in election 
for lord mayor, one of whom the aldermen were obliged t» 
choose lord mayor." 

' Lord Chancellor. Can you think, Mr. Curran, that these 
resolutions of a committee of the house of commons can 
have any relation whatsoever to the present subject ? ^ 

Mr. CuRR^:^. I hope, my lords, you will think they have 
much relation indeed to the subject before you. The weak* 
ness of the city was the mischief which occasioned ' the act 
of parliame;nt in question ; to give the city strength was the 
remedy. You musC construe the law so as to suppress the 
former, and advance the latter. Whkt topics, then, my lords, 
can bear so directly upon the 'point of your inquiry, as the 
perils to be apprehended from that weakness, and the advan- 
tages to be derived from that strength ? What argument 
then can be so apposite, as that which is founded oh undeni- 
able facts? Or what authority so cogent as the opinion of 
the representative wisdom of the nation pronounced iipoa 
those facts, and transmitted to posterity upon record ? On 
grounds like these, for I can ccmceive no other, do I suppose 
the rights of the city were defended in the time to which I 
have alluded; for it appears by the records which 1 have read, 
1 
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Ihat the city was then heard by her counsel; she was nQt de« 
•nied the form of defence, though she was denied the benefit 
j»f the law. In this very chamber did the chancellor and 
judges sit, with all the gravity and affected attention to argu* 
inents in favour of that liberty and those rights which they^ 
kad conspired to destroy. But to what end, my lords, offer ar- 
guments to such men ? A little and a peevish mind may be 
exasperated, but how shall it be corrected by refutation ? How 
firuitless would it have been to represent to that wretched 
chancellor, that he was betraying those rights which he was 
sworn to maintain ; that he was involving a government in 
disgrace, and a kingdom in panic and consternation ; that he 
was violating every sacred duty, and every solemn eng^age- 
ment that bound him to himself, his country, his sovereign) 
and his God I Alas, my lords, by what argument could any 
man hope to reclaim or to dissuade a mean, illiberal, and un* 
principled minion of authority, induced by his profligacy to 
Undertake, and bound by his avarice and vanity to persevere ? 
lie would probably have replied to the most unanswerable 
arguments, by some curt, contumelious and unmeaning 
apophthegm, delivered with the fretful smile of irritated self- 
sufficiency and disconcerted arrogance ; or even if he could 
be dragged by his fears to a consideration of the question^ 
by what miracle could the pigmy capacity of a stinted pedant 
be enlarged to a reception of the subject ? The endeavour 
to approach it would have only removed him to a greater 
distance than he was before ; as a little hand that strives to 
grasp a mighty globe is thrown back by the reaction of its 
own effort to comprehend. It may be given to a Hale, or a 
Hardwicke, to discover and retract a mistake ; the errors of 
such men are only specks that arise for a moment upon the 
surface of a splendid luminary ; consumed by its heat, or ir- 
radiated by its light, they soon purge and disappear ? but the 
perversenesses of a mean and narrow intellect is like the ex- 
crescences that grow upon a body naturally cold and darks; 
no iire to waste them, and no ray to enlighten, they assimi^ 
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late and coalesce with those qualities so congenial to theif 
nature, and acquire an incorrigible permanency in the unioa 
with kindred frost and kindred opacity. Nor indeed, iny 
lords, except where the interest of millions can be affected by 
the folly or the Vice of an individual, need it be much regret- 
ted that to things not worthy of being made better, it hatk 
not .pleased Providence to afford the privilege oUmprore-^ 
ment. 

Lord Chancellor. Surely, Mr. Curran, a gentleman of 
your eminence in your profession, pnust see that the conduct 
of former privy councils has nothing to do with the questiovr 
liefbre us. The question lies in the narrowest compass; it is- 
merely whether the commons have a right of arbitrary and 
capricious rejection, or are obliged to assign a reasonable 
cause for their disapprobation. To that point you have a 
right to be heard, but I hope you do not mean to lecture the 
council.* 

Mr. Curran. I mean, my lords, to speak to the case of 
my clients, and to avail myself of every topic of defence 
which I conceive applicat4e to that case. I am not speak- 
ing to a dry point of law, to a single judge, and on a mere 
forensic subject; lam addressing a very large auditory, con* 
listing of coordinate members, of whom the far greater 

Dumber is not versed in law. Were I to address such an au'* 

f 

dience on the interests and rights of a great city, and addres* 
them in the hackneyed style of a pleader, I should make a 
very idle display of profession, with very little information 
to those that I address, or benefit to those on whose behalf I 
have the honour to be heard. I am aware, my lords, that 
truth ia to be sought only by slow and painful progress ; T 
know also that error is in its nature flippant and compen* 

» 

• From the frequent interraptions experieneed by Mr. Corran in this part 
ttfhis ipeeeb^.it would appear that Lord Clare perceived that the description 
of Sir Constantlne Phipps was intended for himtelf. Those who heit kneir 
%it lordship can judge of the justness of the repreienUtion . 
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diouS} it hopB with airy and fastidious levity over proofs and 
argumentSi 'and perches upon assertion^ which it calls con- 
clusion. 

Here the lord chancellor moved to have the chamber clear- 
ed. After some time the doors were opened.* 

My lords, I was regretting the necessity which I am under 
of trespassing so much on that indulgent patience with 
which I feel I am so honoured. Let me not, however, my 
lords, be thought so vainly presumptuous as to suppose that 
condescension bestowed merely on me. I feel how much 
more you owe it to your own dignity and justice, and to a 
full conviction that you could not be sure of deciding with 
justice, if you did not hear with temper. ». 

As to my part, my lords, I am aware that no' man can 
convince by arguments which he cannot clearly comprehend, 
and make clearly intelligible to others; I consider it, "there- 
fore, not only an honour, but an advantage, to )>e stopped 
when I am not understood. So much confidence have I in 
the justice of my cause, that I wish any noble lord in this as- 
sembly would go with me step by step through the argument. 
One good effect would inevitably result: I should either have 
the honour of convincing the noble -lord, or the public would, 
by my refutation, be satisfied that they are in the wrongi 
With this wish, and, if I may presume to say so, with this hop^, 
I will proceed to a further examination of the subject. 

It is a rule of law, that all remedial acts shall be so . ^pn* 
strued as to suppress the niischief and advance the remedy. 
Now a good cause of rejection can mean only a legal cause: 
that is, a cause working an incapacity in the person exei 
cuting a corporate franchise ; that is, of course, such a cause 
as would justify a judgment of ouster against him by a courl 
of law, if actually in possession of such franchise ; or warj^unt 

* Durhig the exclusion of strangers, it was understood that Lord Clare 
mored iht coimcil, tliat Mr. Carran sl[iould b6 restrained by their lordishiptT! ' 
authority from prooeediog fortber irxtiial lias of argument he waat.then pur^" 
liuing; but tus lordship bellTg overruled, Mr. Curran proceeded. 

Vol. n. Kk 
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his amoval, by an act of the corporation itself. There are 
three sorts of offences for which a corporator may l>e amoved : 
first, such as have no immediate relation to*his office, but are 
in themselves of so infamous a nature as to render the 'offend* 
er unfit to exercise any public franchise; secondly, such as 
are only against his oath, and the duty of his office as a cor- 
porator, and amount to a breach of the tacit condition annex- 
ed to his franchise or office ; the third sort of offence for 
which an officer or corporator may be displaced, is of a mixed 
nature, as being an offence not only against the duty of his 
office, but 'also a matter indictable at common law. 

For the first species of offences, a corporation can in no 

^ case amove without a previous indictment and conviction in 
a court of common law. For the other offences^ it has a 
power of trial, as well as amotion. 

To this let me add, that the office bf alderman is as much 

«a cbrporate office as that of lord mayor, and the legal cause 
that disqualifies the one must equally disqualify the other: 
but the person chosen to be mayor must be an alderman at 
the time of his election, and the law, of course, cannot sup- 
pose i man, actually in possession of a corporate franchise, 
to labour under any corporate or legal incapacity : does it not, 
then, my loi'ds, follow irresistibly, that the law cannot intend 
to confine the power of rejection, which it expressly gives, 
to a legal incapacity, which, without the grossest absurdity, it 
Aon not suppose to exist ? 

But let us assume, for argument sake, however in defianc6 
•f common sense, that the legislature did sujiTpose it possi- 
ble that such an incapacity might exist; what new privilege 
iToes a power of rejection to such cause give to the coihmons ? 
And it is adipitted by the learned counsel, « that this statute 
made a great enlargement, indeed, in their powers." Before 
the act was made, any corporator subject to a personal dis- 
qualification was removable by the ordinary course of law; 

'^.give the commons, therefore, only -a power of presenting ^ 
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' man, legally disqualified from serving a corporate ofHce, was 

giving them nothing which they had not before. 

• -• 

What sort of construction, then, my lords, must that be 
which makes the legislature fall into the ridiculous absurdity 
of giving a most superfluous remedy for a most improbable 
mischief? And yet it is not in a nursery of children, nor a 
bedlam of madmen ; but it is in an assembly the most august 
that this country knows of, that 1 am obliged to combat this 
perversion of sense and of law. In truth, my lords, I feel 
the degradation of- gravely opposing a wjji^ chimera, that 
could not find a moment's admission into. am instructed or 
instituted jnind ; but I feel also jthat they who stoop to enter* 
tain it only from the necessity of exposing and subduing it, 
eannot at least be the first objeqt of that degradation. ^ 

Let me, then, my lords, try this construction contended for 
by another test. If the act must be construed so as to say 
that the commons can reject only for a legal cause to be as* 
signed, it must be so construed as to provide for all that is 
inseparably incident, and indispensably necessary to carrying 
Ihat construction into effect ; that is, it must provide a mode, 
in which four things may be done : 

First, a mode in which such cause shall be assigned. 

Secondly, a mode in which the truth of the fact of such cause 
shall be admitted or controverted. 

Thirdly, a mode by which the truth of such fact, if con* 
troverted, shall be tried; and, 

Fourthly, a mode by which the validity, of such cause, whca 
ascertained in fact, shall be judged of in law. To sup- 
pose a construction, requiring a reason to be assigned, without 
providing for these inevitable events, would be not the error 
of a lawyer, but would sink beneath the imbecility of an infant. 

Then, my lords, as to the first point ; how is the cause to 
be assigned ? The law expressly precltides the parties froii;i 
any means of conference, by enacting, that they shall " sit 
apart, and by themselves." The same law says, " that the re- 
jection or diapprobation shall be by ballot only, and not other- 
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wise.'* Now when the law gives the commons a power of 
rejecting by ballot, it gives each individual a protection against 
the enmity, which he would incur from the rejected candidate^ 
but if you ^ay that the rejection shall be null and void) unless 
fortified by thd assignment of legal cause, ^ee, my lords, what 
you labour to effect Under this supposed construction, you 
call upon the voters who rejected by a secret vote, to reSn- 
quish that protection of secrecy which the law expressly 
gives them : unless, my lords^ the sagacity that has broach- 
ed this construction can find out some way by which the 
voter can just^^why he voted against a particular candidate, 
without disclosing also that he did in fact vote against that 
candidate. 

Let me, however, suppose that inconveniency reconciled^ 
and follow the idea. 

The name of Alderman James is sent dowuf and the com« 
mons certify his rejection; an ambassador is then sent to de- 
mand of the commons the cause of this rejection. They 
answer, ** Sir, we have rejected by ballot, and they who vo- 
ted against him are protected by the law from discovering 
how they voted ;" to which the ambassador replies, ** Very- 
true, gentlemen, but you mistake their worships' question ; 
they do not desire you to say who rejected Mr. James, for in 
that they well know that they could not be warranted by law; 
they only desire to know why a majority has voted against 
Mr. Alderman James." This, my lords, I must suppose to 
be a mode of argument not unbecoming the sagacity of al- 
dermen, since I find it gives occasion to a serious question 
before so exalted ^n assembly as I have now the honour to 
address; I will, therefore, suppose it conclusive with the com- 
mons ; a legal reason must be assigned for their rejection. 
Piay, my lords, who is to assign that legal reason ? Is it^the 
minority who voted for the rejected candidate ? I should sup- 
pose not; it must be then the majority who voted for the re- 
jection. Pray, my lords, who arc they? By what means shaH 
tbey be discovered. 



V 
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^ But I will suppose that every member of the commons is 
willing to adopt the rejection* and to assign a cause for iti 
One man^ suppose a friend of the rejected candidate, alleges 
a cause of a rejection in which he did not in reality concuri 
and which cause he takes care shall 6e invalid and absurd; 
as, for instance, the plutnpness of the person of Mr. James ; 
if he did not vote for the rejection, he can have no right to 
assign a cause for it; the question then is, did he vote* for 
the rejection ? I beg leave, my lords, to know how that is 
to be tried ? 

But suppose, to get rid of a. difficulty, otherwise insur- 
mountable, it shall be agreed in direct contradiction to com- 
mon sense and justice, that every member of the commons 

shall be authorized to assign a legal cause of rejection, (and 

» 

in truth if he may assign ope, he i^iay assign more than one 
if he is disposed to do so.) Suppose then, my lords, that one 
hundred and forty-six causes are assigned, for such may. be 
the number, though no one member assigns more than a 
single cause ; if they may be all assigned, they must be all 
disposed of according to law ; but which shall be first put 
into A course of trial ? How shall the right of precedence be 
decided ? But I will suppose that also settled^ and a single 
cause is assigned ; that cause must be a legal disability of 
i^ome of the kinds which I have already mentioned ; for there 
cannot be any other. The cause then assigned, in order to 
prevail, must be true in fact, and valid in law, and amount 
to a legal incapacity. And here, let me observe, that a legal 
cause of incapacity, as it can be founded only on the commis- 
sion of an infamous crime^ or of some fact contrary to the^ 
duty and oath of a corporator, must, if allowed, imprint an 
indelible stigma on the reputation of the man so rejected. 
I ask, then, is the accusation of malignity, or credulity^ or 
folly, to be taken for true ? Or shall the person have an 
opportunity of defending himself against the charge ? The 
cause for which he can be rejected is the same with the- 
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cause for which he can be disfranchised ;^they are equally 
causes working an incapacity to hold a corporate franchise ; 
their consequences are the same to the person accused ; 
loss of franchise, and loss of reputation. The person ac- 
cused, therefore, if by the construction of a statute he is ex- 
'posed to accusation, musty by the same construction^ be en« 
titled to every advantage in point of defence, to whi^h ,a 
person so accused is entitled by the ger\eral law of the' land. 
What, then, are those advantages to which a corporator is- 
entitled, when charged with any fact as a foundation of in- 
capacity or disfranchisernent ? He must have due and timely 
notice of the charge, that he may prepare for his defence. 
Every corporator must have timely and express notice of the 
specific charge against him, that nothing may be done by 
surprise on either side. Now, my lords, you will condescend 
to observe, that the time supposed by this statute for the 
.whole business of election is a single day; is it then possible to 
give every member of the board of aldermen, for each of 
them may be a candidiite, due notice of every charge of 
legal disability that may be possibly made against them ? Or 
if it be not, as it manifestly is not, will you, my lords, create 
a construction which exposes any subject of the land to trial 
without notice, and to conviction and forfeiture without that 
opportunity of defence to which he is entitled of natural 
' justice and common right ? 

But I win suppose that your lordships may adopt this 
construction, however it may supersede the right of the sub- 
ject and the law of the land ; I will suppose that the candidate 
may be accused at a moment's warning. Is bare accusati6n 
to hold the place of conviction ? Shall the alderman, whose 
name is sent down, and who is rejected for an alleged per- 
sonal disability, have an opportunity of defending himself 
against the charge of the commons? He cannot have the 
privilege of the meanest felon, of standing before his accu. 
sers ; for, as an alderman, he must remain with his bre- 
thren, " separate and apart by themselves." He cannot, then, 
1 
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]i1ead for himself in person, nor by the law can he depute an 
att^orrey to defend in his name, for the commons are not au-. 
thorized lo admit any strangers amongst them. It is there- 
fore utterly out of his power to deny the charge against 
him, however false in fact it may happen to be. 

But I will suppose, if you please, that the charge is de- 
nied, and issue joined upon the fact. I beg leave to ask, if 
this supposed construction provides any mode of calling the 
jury, or summoning the witnesses, on whose testimony, and 
on whose verdict a citizen is to be tried upon a charge of 
corporate or legal culpability ? But let me, my lords, with 
the profoundest respect, press this wicked and silly nonsense 
a little further. Suppose the charge admitted in fact, buf 
the validity of it denied ; who, my lords, is to judge of it by 
virtue of this construction ? A point of law is to be decided 
between the lord mayor and aldennen who have chosen, and 
the commons who have rejected. What is the consequence ? 
If the lord mayor and aldermen decide, they judge in their 
own cause ; if the commons decide, they judge in their own 
cause, contrary to the maxim " J^cmo judex in firofiria 
cavAaP Can you then, my lords, think yourselves warranted 
in adopting a construction which supposes a legal charge to 
be made, in which the accused has not the advantage of 
notice, or the means of defence ; or of legal trial, and on which^ 
if any judgment be pronounced, it must be pronounced by 
the parties in the cause, in direct opposition to the law of the 

ft 

land. 

But, my lords, it seems all these defects in point of ac- 
cusation, of defence, of trial, and of judgment, as the inge- 
nious gentlemen have argued, are cured by the magical 
Tirtue of those beans, by whose agency the whole business 
must be conducted. ^ 

If the law had permitted a single word to be exchange^ 
between the parties, the learned counsel confess that much... 
difficulty might arise in thd events which I have stated; but 
they have found out that all these diffici^ltiea are prevented 
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or removed by the beans and the bullot. According to these 
gentlemen we are to suppose one of those unshaven dema- 
gogues, whom the learned counsel have so humorously de- 
scribed, rising in the commons when the name of Alderman 
James is sent down. He begins by throwing out a torrent 
of seditious invective against the servile profligacy and liquo- 
rish venality of the board of aldermen. This he does by 
beans. Having thus previously inflamed the passions of his 
fellowS) and somewhat exhausted his own, his judgment 
collects the reins that floated on the neck of his imagination^ 
and he becomes grave, compressed, sententious, and didactic. 
He lays down the law of personal disability, and corporate 
criminality, and corporate forfeiture, with great precision] 
with sound emphasis and good discretion, to the great de- 
light and edification of the assembly, and this he does by 
beans. He then proceeds, my lords, to state the specific 
charge against the unfortunate candidate for approbation) 
with all the' artifice^ and malignity of accusation, scalding the 
culprit in tears of aflected pity, bringing forward the black- 
ness of imputed guilt through the varnish of simulated com- 
miseration ; bewailing the horror of his crime, that he may 
leave it without excuse ; and invoking the sympathy of his 
judges, that he may steel them against compassion— and 
this, my lords, the unshaved demagogue doth by beans. The 
accused doth not appear in person, for he cannot leave hit 
companions ; nor by attorney, for his attorney could not be 
admitted — ^but he appears and defends by beans. At firsts 
bumble and deprecatory, he conciliates the attention of his 
judges to his defence, by giving them to hope that it may be 
without effect ; he does not alarm them by any indiscreet 
assertion that the charge is false, but he slides upon themi 
arguments to show it improbable ; by degrees, howeveri he 
gains upon the assembly, and denies and refutes, and recri- 
minates and retorts — ^all by beans — until at last he challenges 
his accuser to a triali which is accordingly had, in the xourse 
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of which the depositions are taken, the facts tried, the legal 
doubts prbpjO'sed and explained — by beans — and in the same 
nlannef the law is soCtled with an exactness and authority 
that remains a record of jurisprudence, for the informa- 
tion of future ages ; while at the same time the ^' harmony" of 
th6 metropolis- is attu^ied by the 'marvellous temperament of 
jarring discord ; and the ", good will" of the citizens is se- 
cured' by the indissoluble bond of mutual crimination, and 
reciprocal abhorrence. 

By this happy mode of decision, one hundred and forty-six 
eatrses of rejection (for of so many do the commons consist) 
each of whom must be entitled to allege a distinct ciuse) 
lire tried in the course of a single day, with satisfac^tion to all 
p&rties. 

With wh&t surprise and delight must the heart of the for- 
ti!ltiat6 inventor have glowed wheii he discovered those 
wonderful instruments of wisdom and of eloquence, which, 
without being obliged to commit the precious eittracts of 
•cience, or persuasion, to the faithless and fragile vehicles of 
wprds or phrases, can serve every process of composition or 
extraction of td^as, and every exigency of discourse or ar* 
gumentnition, by the* resistless strength and infinite variety 
of beans, white or black, or boiled or raw; displaying all the 
magic of their powers in the mysterious exertions of dumb 
investigation, and mute discussion ; of speechless objectioo, 
add tongue-tied refutation 1 

, Nor should it be forgotten, my lords, that this notable dis- 
covery does no little honour to the sagacity of the present 
age, by explauiing a doubt that has for so many centuries 
perplexed the labour of philosophic inquiry ; an^ furnishing 
the true reason why the pupils of Pythagoras were prohi- 
bited the use of beans. It cannot, I tjiink, my lords, be 
doubted that the great author of the metempsychosis, found 
out that • those mystic powers of persuasion, which vulgar 
naturalists supposed to remain lodged in minerals, or fossils, 
had really transmigrated into beans. And he could not, 
Vol*. H. i. I ' 
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therefore, but see that it woald have been fruitless to pre* 
dude hia disciples from mere oral babbling;, unless he had 
aho debarred them from the indulgence of vegetable lo- 

quacity. . 

My lords, I hafve hitherto endeavoured to show, and I hope 
not without success, that this act of parliament gives to the 
commons a peremptory right of rejection. That the. other 
construction gives no remedy .whatsoever for the mischief 
^ich occasioned its being passed ; and cannot by any possi- 
ble course of proceeding be carried into effect. I will Uke 
the* liberty now of giving an answer to some objections relied 
upon by the counsel for Mr. James, and I will do it with a 
conciseness, not, I trust, disproportioned to their importance. 
They say that a peremptory rejection in the oommonft 
takes away all power whatsoever from the board of aldermen. 
To that I answer that the fact and the principle is equally 
against them : the fact, because that board is the only body 
from which a lord naayor can be chosen, and has, therefore, 
the very great power that results from exclusive eligibility; 
the principle, because if the argument be that the lord mayor 
and aldermen ought to have some power in such election, by 
a parity of reason so ought the commons, who, if they can 
reject only for a legal incapacity, will be clearly oustecl of all ^ 
authority whatsoevei' in ^uch election, and be reduced to a 
state of disfranchisement by such a construction. 

The gentlemen say, that your lordships can only inquire 
into the firima facie title, and that the claim of Mr. James is, 
prima Jade^ the better chtim. 

I admit, my lords, you are not competent to pronounce any 
judgment that can bind the right. But give me leave to 
observe, first, that the question, upon, which you yourselves 
have put this inquiry, is a. question applicable only to the very , 
right, and by no possibility applical^le to a prima facie title. , 

One of your lordships has declared the question to be, 
'^ whether, by the common law, a mere power of approbatioQ 



.«' 
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or rejection can sut)er8ede a power of elettion ?" If that 
question is warranted in assuming the fact) give me leave to 
say that the answer to it goes directly to the rights and to 
nothing else. For, if the commons are bound by law t« 
assign a cause of rejection, and have not done so, Mr. James 
has clearly the legal right of election ; and Mr. Howison has 
no right or title whatsoever. 

But I say, further, the mode of yont inquiry makes it ridl-. 
culous to argue, that you have not entered into any disquisi- 
tion of the right. Why, my lords, examine witnesses on 
both sides? Why examine the books of the corporation? 
Why examine into every fact relating to the election ? 

I cannot suppose, my lords, that yoU inquired into facts 
\ipon which you thought yourselves incompetent to form any 
decision. I cannot suppose you to admit any extrajudicial in^ 
quiry, by which the members of a corporation may be drawn 
into admissions that may expose them to the future danger 
of prosecution or disfranchisement. 

I hope, my lords, I shall not be deemed so presumptuous 
as to take upon me to say why you • have gone into these, 
examinations. It is not my province to justify your lord- 
ships' proceeding. It stands upon your own authority. I am 
only answering an argument, and I answer it by showing 
it inconsistent with that proceeding. 

Let me, my lords, pursue the idea a little further. Are 
70U only inquiring into a firima facie title ? What is a 
prima facie title ? I conceive it to be a title, not which may 
possibly be found a good one upon future examinations ; but 
which is good and valid, and must prevail, unless it bcf oppo- 
sed and defeated by another which may possibly be adduced, 
but which does not then appear. So in an ejectment at law, 
for instance, a plaintiff must make a title, or he is nonsuited*. 
If he miakes out a legal title in omnibuB^ the court declares it 9 
prima fade title, that is, a dtle conclusive as to the right, un% 
less a better shall be ^own; and accordingly calls on the dei; 

\ 
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fendant to show such better title if he can. The moment 
the defendant produces his title,, the question oi prima facie 
tijtle is completely at an end; and the court has no longer any 
question to decide upon, but the very merits, and this for a 
plain reason. The question whether firima facte a good 
title or not, is decided upon the single ground that po other 
title then appears with which the title shown can be compa* 
red. In short, my lords, '^ whether p,rima facie good is a ques» 
tion confined only to the case of a single title, and cannot be 
applied, without the grossest absu«xli^, to a jcase ^rhere you 
have both, ^he titles actually before you. It may be the ques* 
tion in case of a single return. In case of a double retu^, 
as here,. it cannot by any possibility be the question* v 

But, my lords* let me carry this a little further. You have 
both the titles before you. You have yourselves declared 
that the question tui;ns upon the constructioii pf th^s act of 
parliament^ which enacts also, ^' That it ahall be deemed a 
public act, in all courts and in all places;'' 

Now it is contended, the construction pf the act is prima 
facie in favour of Mr» James. 

May I presume to ask, what does the firima facie construe* 
don of a statute import ? It must import, if it import a.ny 
thing* that meaning which, for aught then appearing, is true; 
but may; possibly, because of something not then appearing^ 
turn out not to be so. Now, nothing can possibly be oppo- 
$ed to th^t firima facie construction, save the act itself.^ A 
prima facie construction of a statute, therefore, can be nothing 
but the opinion that rises in the mind of a man, upon a 
single reading of it, who does not choose to be at the trouble 
of reading jt again. In truth, my lords, I should not have 
thought it nece^ary to descend to this kind of argumenta^ 
tion, if it had not become necessary for^me to. do so, by an 
observation coming from one of your lordships,* " That thp 
letter of the act would be^r out the commons in their pMins 

• Lord Clare* 



ON THE ELECTION OT* I,OHD MAYOR. 369 

but that the sound conatructioin might be a very different' 
thiag." I will, therefore, add but another word upon this 
subject. If a prkna facie construction be sufficient to deeideg 
and if the commons have the letter of the law in their favour, 
I would ask with the profoundest humility, whether your lord- 
ships will give the sanction of your high authority to a notion, 
that in statutes made to secure the liberties of the people, the 
express words in which they are written shall not be at least 
2l prima facie evidence of their signification ? 

My iords, the learned counsel h&ve been pleased to make a 
charge against the citizens of Dublin, ^ for their tests ' and 
their cavalcadii^gs" on a late occasion; and they have exa<f 
mined witnesses in support of their accusation. It is true^ 
jny lords, the citizens did "engage to the public and to one 
another that they would not vote for any candidate for cor>* 
poratie office, or popular representation^ who had any .place 
In the police establishment: but I would be glad to know by 
-what law it is criminal in freemen to pledge themselves to 
,that conduct which they think indispensably necessary to the 
freedom of their country. The city of Dublin is bound to 
aubmit to whatever mode of defence shall be devised for her 
by law, while such law shall continue unrepealed; but I 
w'ould be glad to learn by what law they are bound not to 
abhor the police institution, if it appears to them to be an 
institution e|:pensive, and ineffeelual, inadequate to their pro- 
tection, and dangeroiia to their liberty; and tliat they do think 
it BO cannot be doubted. Session after session has the floor 
of the ^enate been covered with their petitions, praying to be 
relieved against it, as an oppressive, a corrupt, and therefore 
fm execrable establishment. 

True it is also, my lords, they have been gurky of those 
triumphant processions, which the learned counsel have so 
heavily condemned. The virtue of the people stood forward 
io oppoae an attempt to seize upon th^ir representation, bf 
the exerdse of a dangerous and unconstitutional influence, 
and it succeeded in the conflict ; it routed and put to firght 



270 SPEECH OF MR. CURRAN 

that corruption, which sat, like an incubus on the heart of 
the metrgpoiis, chaining the current of its blood, and locking 
xip ev^ry healthful function and energy of life. The learned 
counsel might have seen the city pouring out her inhabitants, 
as if to share the general joy of escaping from some great ca- 
Jamity, in mutual gratulation and public triumph.* But why- 
does the learned counsel insist upon this subject before 
your lordships ? Does he think such meetings illegal ? He 
knows his profession too well not to know the reverse. 
But does he think it competent to the lord lieutenant and 
council of Ireland, to take cognisance of such, facts, or to 
pronounce any opinion whatever conoerning the privileges 
of the people ? Jtle must know it is not. Does he then 
fnean that such things may be subjects of your resentment^ 
though not of your jurisdiction ? It would have been worth 
while, before that point had been pressed, to consider between 
what parties it must suppose the present contest to subsist. 
To call upon the government of the country to let their ven- 
geance fall upon the people for their resistance of unconsti- 
tutional influence, is surely an appeal not very consistent 
with the virtuous impartiality of this august assembly. It is 
only for those who feel defeat, to feel resentment, or to think 
of vengeance. - - 

But suppose for a moment (and there never ought to be 
reason to suppose it) that the opposition of ..the city had been 
directly to the views or the wishes of the government. W^f 
are you, therefore, called upon to seize its corporate rights 
into your hands, or to force an illegal 'magistrate upon it ? Is 
it insinuated that it can be just to punish a want of com- 
plaisance, by an act of lawless outrage and arbitrary power ? 
Does the British constitution, my lords, know of such offen- 

• The processions here alluded to, took place on the election of M^. 
Grattan and Lord H. Fitzgerald, wlio had been ' returned for the city of 
Dablin, in opposition to the court candidates, one of whom was AldemuUi 
Warran, then at the head of the police establishment. 

^ 1 
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C£S, or does it warrant this species of tyrannical reprisal? Andi 
xny. lords, if the injustice of such a measure is without de- 
fence, what argument can be offered in support of its pru-* 
dence or policy ? It was once the calamity of England to 
have such an experimc^nt made by the last of the StuartSy 
and the last of that unhappy race, because of such experi- 
me\>ts. The several corporations of that country were stript 
of their charters; and what was the consequences? I need 
not state them ; they are notorious ; yet, my lords, there was' 
a time ^hen he was willing to relinquish what he had so 
weakly and. wickedly undertaken; but there is a time when 
concession comes too late to restore either public quiet of 
public confidence ; and when it amounts to nothing more than 
an acknowledgment of injustice ; when the people must s6e 
that it is only the screen behind. which oppression chang6s 
her attack from force to fraud, from the battery to the mine* 
See then, my lords, how such a measure coines recom- 
mended^ its principle injustice, its motive vengeance, its 
adoption sanctioned by the authority of a tyrant, or the ex- 
ample of a revolution. 

My lords, the learned counsel has made another observa- 
tion, which I cannot pass without remark ; it is the last with 
'which I shall trouble you. He says, the commons may ap- 
ply to the law, and bring an information in quo warranto 
against Mr. JMnes, though you should give him your appro- 
bation ; that is, my lords, your judgment does not bind the 
^ right, it only decides the possession of the office. To this I 
answer, that in this case to decide on the possession is, in 
fact, to decide the contest ; and I found that answer on the 
high authority of the noble lord, who was pleased to say that 
« when the city had spent three years in the king's bei^ch, 
she would probably grow sick of the contest."* I was not 
surprised, miy lords, to hear an expression of that regret 
^hich must arise in efery worthy mind, and I itm sui'e the 
noble lord sincerely felt, at the distress of a people, re- 

* The lord chancellor. 
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dueed to defend those rights which dught never to have been 
attacked* and to defend them in a way by which they could 
not possibly succeed. The truth is, as the noble lord has 
stated, the time of Mr. James's niayoralty would expire in a 
year, and the question of law could not be terminated in three. 
The present contest, therefore, cannot be decided by law. 
How, then, my lords, is it to be decided ? Are the people 
- to submit tamely to oppression, or are they to struggle for 
their liberties ? I trust, my lords, you will think they have 
not done any thing so culpable as can justify the driving them 
to so calamitous a necessity ; for fatal must that struggle bci 
in whatsoever country it shall happen, in which the liberties 
of a people can find no safety but in the efforts of vindictive 
virtue i fatal to all parties whatever may be the event, fiut^ 
my lords, I feel this to bt a topic on which it is neither my 
province nor my wish to expatiate, and I leave it the more wilL- 
ingly, because 1 know I have already trespassed very long upon 
your patience, and also, because I cannot relinquish a hope 
that the deci^iion of your lordships this day will be such as 
shdll restore the tranquillity of the public mind, the mutual 
confidence between the government and the people, and make 
it unnecessary tor any man to pursue so painful a subject. 
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OF MR* CUmiAir IN THE CASE OF THE KINO AGAINST THE 
HONOURABLE MR. JUSTICE JTOHNSON. IN THE COURT OF 
EXCHEQUER. 



DUBLIN; FEBHUARY 4, 1805. 

MT LORDS, 

IT has falleiT to my lot, either fortunately, or unfortunate- 
ly, as the event may be, to rise as counsel for my client on 
this most important and momentous occasion. I appear be^ 
fore you, my lords, in consequence of a writ issued by bis 
majesty^ commanding that cause be shown to this his court 
why his subject has been deprived of his ltber4yy and upoa 
the cause shown in obedience to this writ, it is my duty to 
address you on the most awful question, if awfulncss is to be 
judged by consequences and events, on which you have been 
ever called upon to decide. Sorry am I that the task has 
not been confined to more adequate powers ; but, feeble as 
they arc, they will at least not shrink from it. I- move yoii, 
therefore, that Mr. Justice Johnson be released from illegal 
imprisonment. 

I cannot but observe the sort of Sjoenic preparation with 
which this sad drama is sought to be brought forward. Xa 
part I approve it ; in part it excites my diaguat and mdigna" 
lion, I am glad to find that the attorney and solicitor-gene* 
rals, the natural and official prosecutors for the state, do not 
appear ; and I infer from their absence that his excellency th« 
lord lieutenant disclaims any personal concern in tMs exccrar 
Vol. IL Mm 
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ble transaction. I think it does him much honour; it is a 
conduct that equally agrees with the dignity of his character ^ 
and the feelings of his heart. To his private virtues, when* 
ever he is left to their influence, I willingly concur in giving 
the most unqualified tribute of respect. And I do firmly 
believe, it is with no^ small regret that he even suffers his 
name to be formally made use of, in avowing for a return of 
one of the judges of the land with as much indifference and 
nonchalance as if he were a beast of the plow* I obiservCy 
too, the dead silence into which the public is frowned by au- 
thority for the sad occasion. No man dares to mutter, no 
newspaper dares to whisper, that such a question Is afloat. 
It seems an inquiry among the tombs, or rather in the shades 
beyond them. 

Ibant sola sub nocte fier umbram, 

I am glad it is sr>— I am glad of this factitious dumbness: 
for if murmurs dared to become audible, my voice would be 
too feeble to drown them ; but when aU is hushed— -whefi 
nature sleeps— 

Cum guiea mortaUbua agria* 

The weakest voice is heard— the Shepherd's whistle shoot^^ 
across the listening darkness of the interminable heath, and 
gives notice that the wolf is upon his walk, and the same 
gloom and stillness that tempt the monster to come abroad^ 
facilitate the communication of the waniing to beware. Yes, 
through that silence the voice shall be heard ; yes, through 
that silence the shepherd shall be put upon his guard; yesj 
through that silence shall the felon savage be x:hased into the 
toil. Yes, my lords, I feel myself cheered and impressed by' 
.the composed and dignified attention with whic^ 1 see you« 
are disposed to hear me on the most important question that 
Kas ever been subjected to your consideration; the most imi 
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|K>rtaiit to the dearest rights of the human being; the most^ 
deeplf interesting and animating that can beat in his heart, or 
burn upon his tongue— Oh! how recreating is it to feel that 
occasions may arise in which the soul of man may reassume 
her , pretensions ; in which she hears the voice of nature 
.whisper to her, oa hotnini sublime dcdi calumque tucri; in 
which even I can look ufi with calm security to the court) 
and down with the most profound contempt upon the reptile 
I mean to tread upon I I say reptile ; because, when the 
proudest man in society becomes so the dupe of his child- 
ish malice as to wish to utflict on the object of his ven* 
geance the poison of his ' sting, to do a reptile's work, he 
must shrink into a reptile's dimension ; and, so shrunk, the* 
only way to assail him is to tread upon him. But to. the sub- 
ject : this writ of habeas corfius has had a return. That re- 
turn states, that Lord Ellenborough, chief justice of England^ 
issued a warrant reciting the foundation of this dismal transac- 
tion : that one of the clerks of the crown-office had certified 
to him, that an indictment had been found at Westminster, 
charging the Hon. Robert Johnson, late of Westminster, one 
of the justices of his majesty's court of common pleas in 
Ireland, with the publication of certain slanderous libels 
against the government of that country ; against the person 
of his excellency Lord Hardwicke, lord lieutenant of that 
country; against the person of Lord Hedesdale, the chancel- 
lor of Ireland ; and against the person of Mr. Justice Osborne, 
one of the justices of the court of king's bench in Ireland* 
One of the clerks of the crown-office, it seems, certified all 
this to his lordship. How many of those there are, or who 
they are, or which of them so certified, we cimnot presume 
to guess, because the learned and noble lord is silent as to 
those circumstances. We are only informed that one of 
them made that import^ant comn^unication to his lordship. 
It puts me in mind of the information given to one of Field- 
ing's justices : " did not," says his worship's wife, " the man 
with the wallet make his fidavy that you was a vagram P** " I 
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suppose it was some such petty bag officer who gave Lovl 
tlllenborough to understand that Mr. Justice Johnson was ia« 
dieted. And being thus given to understand and be infomip 
ed, he issued his warrant to a gentleman/ no doubt of great 
respectability, a Mr. Williams, his tipstaff, to take the body 
of Mr. Justice Johnson and bring him before a magistrate, 
for the purpose of giving bail to appear within the first eight 
days of this term, so that there might be a trial within the 
sittings after ; and if, by the blessing of God, he should be 
convicted, then to appear on the return of the fioatea, to be 
dealt with according to law. 

Perhaps it may be a question for you to decide, whether 
that warrant, such as it may be, is not now absolutely spent; 
and, if not, how a man can contrive to be hereafter in En* 
gland on a day that is past ? And high as the opinion may be 
in England of Irish understanding, it will be something be- 
yond even Irish exactness to bind him to appear in England 
not a fortnight hence, but a fortnight ago. 1 wish, my lords, 
we had the art of giving time this retrograde motion. If 
possessed of the secret, we might possibly be disposed to 
improve it from fortnights into years. 

There is something not incurious in the juxtaposition of 
signatures. The warrant is signed by the chief justice of all 
England. In music, the ear is reconciled to strong transi- 
tions of key by a preparatory resolution of the intervening 
discords; but here, alas! there is nothing to break the fall; 
the august title of Ellenborough is followed by the unadorhed 
name of brother Bell, the sponsor of his lordship's warrant. 
Let me not, however, be suffered to deem lightly of the 
compear of the noble and learned lord. Mr. Justice Bell 
ought to be a lawyer; I remember him myself long a crier,* 
atid I know his credit with the state; he has had a nolle firo* 
aegid, 1 see not therefore why it may not &irly be said "ybi*^ 
'tunati ttmbo /** , It appears by this return, that Mr. Justice 

v 

* Thf9 g;eDt1eman was formerlj orier tb the late Baron Uamiitoo, whflft 
tke baron went eireuit as a judge. 
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9^11 endorses this bill of lading to another consignee, Mr. 
Medlicot, a most respectable gentleman ; he describes him* 
self upon the warrant, and he gives a delightful specimen 
<^the administration of justice, and the calendar of saints in 
dfllice ; he describes himself a justice and a peace officer-* 
that is, a magistrate and a catchpole: so that he may re** 
ceive Information as a justice ; if he can write, he may draw 
them as a clerk ; if not, he can execute the Warrant as bai- 
lifF; and, if it be a capital offence, you may see the culprit) 
the justice, the clerk, the bailiff, and the hangman, together 
in the same cart ; and, though he may not write, he may< 
" ride and tie !'* What a pity that their journey should not 
be further continued together ! That, as' they had been 
^ lotrely in their lives, so in their deaths they might not he 
divided !" I find, my lords, I have undesignedly raised a 
laugh; never did I less feel merriment. Let me not be 
condemned— let not the laugh be mistaken. Never was Mr^ 
Hume more just than when he says, that ^ in many things 
the extremes are nearer to one another thlan the means." Few 
are those ev^ts that are produced by vice and folly, that 
fire the heart with indignation, that do not also shake the 
iides with laughter. So when the two famo,us moralists of 
old beheld the sad spectacle of life, the one burst into 
laughter, the other melted into tears : they were each of 
them right, and equally right. 

Si credaa utrique 
Rea aunt humdna Jlebile ludibriunu 

But : these laughs are the bitter, ireful laughs of honest 
indignation—or they are the laughs of hectic melancholy anili 
despair. 

It is stated to you, my lords, that these two justices, if 
justices they are to be called, went to the house of the de- 
fendant. I am speaking to judges, but I disdain the pakry 
insult it would be to them, were 1 to appeal to any wretched 
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sympathy of situation. I feel I am above it. I know the 
bench is above it. But 1 knaw, too, that there are rankS) 
and degrees, and decorums to be observed ; and if I had a 
harsh communication to make to a' venerable judge, and a 
similar one to his crier, I should certainly address them in a 
very different language indeed. A jadge of the land, a man 
not young, of infirm health, ~has the sanctuary of his habita- 
tion broken open by these two persons, who set out with him 
for the coast, to drag him from his country, to hurry him to 
a strange land by the *< most direct way !** till the king's writ 
stopt the malefactors, and left the subject of the king a waif 
dropt in the pursuit. 

Is it for nothing, my lords, I say this? Ts it without in- 
tention I state the facts in this way ? It is with evei^ inten- 
tion. It is the duty of the public advocate* not so to put 
forward the object of public attention, as that the skeleton 
only shall appear, without flesh, or feature, or complexion* 
I mean every thing that ought to be meant in a court of 
justice. I mean not only that this execrable attempt shall be 
intelligible to the court as a matter of /aw, but shall be un- 
derstood by the world as an act of state. If advocates had 
always the honesty and the courage, upon occasions like thiS} 
to despise all personal considerations, and to think of no con^ 
sequences bv^ what may result to the public from the faithful 
discharge of their sacred trust, these phrenetic projects of 
power, these atrocious aggressions on the liberty and happi- 
ness of men, would not be so often attempted ; for though a 
certain class of delinquents may be screened from punish* 
xnent, they cannot be protected from hatred and derision. The 
great tribunal of reputation will pass its inexorable sentence 
upon theif crimes, their follies, or their incompetency; they 
will sink themselves under the consciousness of their situation ; 
they will feel the operation of an acid so neutralizing the 
malignity of their natures, as to make them at least harmless^ 
if it cannot make them honest. Nor is there any thing of risk 
in the conduct 1 recommend. If the fire be hot, or the 
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vindow cold, turn pot your back to either ; turn your face. 
So, if you are obliged to arraign the acts of those in high 
station, approach them not with malice, nor favour, nor fear. 
Remember, that it is the condition of guilt to tremble, and 
of honesty to be bold ; remember that your false fear can only 
give them false courage :--*-that while you nobly avow the 
cause of truth, you will find her shield an impenetrable 
protection; and that no attack can be either hazardous or 
inefficient, if it be just and resolute. If Nathan had not forf 
tified himself in the boldness and directness of his charge, he 
mi^ht have been hanged for the malice of his parable. 

It is, my lords, in this temper of mind, befitting every 
advocate who is worthy of the name, deeply and modestly 
sensible of his duty, and proud of his privilege, equally ex- 
alted above the meanness of temporizing or of offending, most 
averse from the unnecessary infliction of pain upon any man 
or men whatsoever, that I now address you on a question, 
the most vitally connected with the liberty and well-being of^ 
every man within the limits of the British empire ; which, 
if decided one way, he may be a freeman ; which, if decided 
the other, he must be a slave. It is not the Irish nation only 
that is involved in this question. Every member of the 
three realms is equally embarked; and would to God all 
England could listen to what passes here this day! they 
would regard us with more sympathy and respect, when the 
proudest Briton saw that his liberty was defended ia what he 
ivould call a provincial court, and by a provincial advocate^ 
The abstract and general question for your consideration is 
this: my lord £Uenboroug;h has signed with his own hand a 
"warrant which has been endorsed by Mr. Bell, an Irish justice, 
for seizing the person. of Mr. Justice Johnson in Ireland, for 
conveying his person by the most dirept way, in such manner 
as these bailiffs may choose, across the sea, and afterwards to 
the city of Westminster, to take his trial for an alleged libel 
against the persons entrusted with the government of Ireland, 
and to take tb^t tri^i in a qountry where the supposed offender 
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did not live at the pme of the supposed olTence, nor since a 
period of at least eighteen months previous thereto, has ever 
resided ; where the subject of his accusation is perfectly un- 
known ; wh'ere the conduct of his prosecutors, which has 
been the subject of the supposed libel, is equally unknown ; 
where he has not the power of compellbig the attendance of 
a single witness for his defence. Under that warrant he 
lias been dragged from his femily ; under that warrant he wai 
on his way to the water's edge ; his transportation has been 
interrupted by the writ before you, and upon the return of 
that writ arises the question ' upon which you are to decide 
the legality or illegality of so transporting hira for the 
purpose of trial. I am well aware, my lords, of the limits of 
the present discussion ; if the law was clear in fevour of the 
prosecutors, a most momentous question might arise— -how 
far they may be delinquents in daring to avail themselves of 
such a law for such a purpose ? but I am aware that such is 
not the present question ; I am aware that this Is no coiirt of 
impeachment ; and therefore that your inquiry is not whether 
such a power hath been criminally used, but whether it doth 
in fact exist. The arrest of the defendant has been justified 
by the advocates of the crown under the forty-fourth of his 
present majesty. I have had the curiosity to inquire into 
the history of that act, and I find that in the month of May, 
1804, the brother-in-law of one of the present prosecutors ob- 
tained leave to bring in a bill to ^ render more easy the ap- 
prehending and bringing to trial offenders escaping from one 
part of the united kingdom to another, and also from one 
county to another;'* that bill was brought in ; it travelled on 
in the caravan of legislation unheeded and unnoticed, retard* 
ed by no difficulties of discussion or debate, and in due ful- 
ness of season it passed into a law, which was to commence 
from and after the 1st of August, 1804. This act, like a 
young Hercules, began its exploits in the cradle. In Novem- 
ber following the present act was issued, under its supposed 
authority. Let me not be understood to say that the act hatf' 
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bewi glided through sn unsospecting legislature, under any 
particular influeiice^ or for any particular purpose : that any 
auch man could be found, cr any such influence exbt, or any 
such lethargy prevail, would not perhaps be decent to sup* 
pose ; still less do I quesdon the legislative authority of parlis^ 
ittent. We all know that a parlia^ient may attaint itself ; and 
that its omnipotence may equally extend in the same way to 
the whole body of the people. We also know the most un« 
just and cruel acts of attainder have been obtained by corrupt 
men in bad times ; and if I could bring myself to say, which I 
do not, that this act was contrived for the mere purpose of 
destroying an obnoxious individual, I should not hesitate to 
till it the most odious^ species of attainder that could be 
found upon the records of legislative degri^d^tion; because, 
for the simple purpose of extinguishing an individual, it 
mrould sweep the liberty of every being in the state into the 
Vortex of general and undistinguishing destruction. But 
tfaesfe are points of view upqn which the minds of the people 
of Ireland and England may dwell with terror, or indigna- 
tion, or apathy, according as they may be fitted for liberty 
or for chains ; but they are not points for the court : and so I 
pass them by. The present arrest and detention are de- 
fended under the forty-fourth of the king : are they warranted 
by that act ? That is the only question for you to decide ; 
and you will arrive at that decision in the usual course, by 
inquiring, first, how the law stood before upon the subject . 
next, what the imperfection or grievance of that law was; 
and, thirdly, what the remedy intended to be applied by the 
act 'in question ? 

First, then, how stood the law before ? Upon this part it 
would be a parade of useless learning to go farther back than 
the statute of Charles, the habeas corfiuw act, which is so 
justly called the secondma^tsa charta of British liberty : what was 
the occasion of that law ? the arbitrary transportation of the 
subject beyond the realm ; that base and malignant war which 
tfife odious and despicable minions of power are for ever ready 

Vol. II. N n 
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to wage against all those who are honest and 'bold enougb^ 

to despise) to expose, and to resist them. Such is the osci- 

tancy of man, that he lies torpid for ages under these ag^ 

gressions, until at kst some si^ial abose* the violation o£ 

Lucretia, the death of Virginia, the oppression of William Tell, 

shake him from his slumber. For years had those dru&ken 

gambols of power be;en played in England; for years had the 

Waters x)f bitterness been rising to the brim ; at last a single 

drop caused them to overfio)? ; the oppression of a single ui« 

dividual called the people of EUigland from their sleep— And 

what does that great statute do? It defines and asseru the 

Tight, it points out the abuse, and it endeavours to secure the 

right, and to guard against the abuse, by giving redress to the^ 

sufferer, and by punishing the offender; for ye^rs had it been 

the practice to transport obnoxious persons out of the realm 

into distant parts, under the pretext of punishment, br of sdfe 

custody. Weil might they have been said to be sent ^ to 

that undiscovered country from whose bourne no travel* 

ler returns;" for of these wretched travellers how few ever 

did return? But of that flagrant abuse this statute has laid 

the axe to the root; it prohibits the abuse; it. declarea 

such detention or retnoyal illegal; it gives an action against 

all persons concerned in the offence, by contriving, wri* 

ting, signing,, couivtersigning such warrant, or advising 

or assisting' therein. That you may form a just estimate of 

the rights which were to be secured, examine the means bf 

which their infringement was- in future to be prevented ivnd 

punished. The injured party has a civil action against the 

offenders ; but the legislature recollected that the sneaking, 

unprincipled humility of a servile packed jury, might do 

homage to ministerial power by compensating the individual 

with nominal damages. The statute does that of which 

I remember no other instance. It leaves the jury at liberty to 

give damages to any extent, above five hundred pounds, but 

expressly forbids them to find a verdict of damages below it* 

Was this sufficient? No. The pf eiders incur a prxmupii^ 
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They are put out of the- king's protection; the5r forfeit their 
lands and good^ ; they ^re distbled from bearing any office of 
trust or profit. Did the statute stop there i The legislature 
saw,' in their prospective wisdom; that the profligate fa\T)urit6 
who had committed treason against the icing by the oppres- 
sion <)f his subjects, might acquire such a dommion over the 
mind of^ his masteA as by the exertion of prerogative to in- 
terrupt tiie course of justice, and prevent the punishn^ent of 
his crime. ' The king cannot pardon. Are bulwarks like 
these ever constructed to repel the incursions of a contempti- 
ble enemy ? Was it a trivial and ordinary occasion which 
raised this, storm of indignation in the paiiiamenl: of that day! 
is the otean ever lashed by the tempest to waft a feather or to 
drown a fly ? Thus, haughtily and jealously, does this. statute 
restrain the abuses that may be committed against the liberty 
of the subjcsct hy the judge, the jury or the minister. Onis 
exception, and one exception only*, does, it contain i It ex? 
cepts from its protecticHi, by the sixteenth section^ persona 
Vfho may have commiaed any ^capital offence^. in bcotland 
er Ireland. If the principle of that exception were mom open 
lo discussion, sure I am that much might be said against 
its polioy. On the one side, you would have to consider the 
mischief of letting this statute protect a capital offehder from 
punishment, by prohibiting his transmission to that jurisdic- 
tion where his crime was comniitted, and where alone he 
could be tried. On the other, you would have to weigh the 
danger tO' be feared from the abuse of such a-pew^r,' which| 
as the habeas corfiua act stood, could not be resorted to in any 
cTrdinary way; but was confined to the sole land exclusive 
exercise of the advisers of the prerogative. You ^would have 
10 consider iirhether it was more likely that it would be usi6d 
against the guilty or the obnoxious; whether it was more likelf 
to be used as an instrument of justice against; the 'bad, or a 
pretext of oppression against the good ; and) finally, whethef 
you might not apply to the subject the humane ipaxint 
ef OUT law— that better it is that one huD<Jred guilty men 
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should escape, than that one ifmocent* aiid, let me §dAj mt^ 
titorious man, should sulfeiw Bm our ancestors have conai- 
uleredthe question; they have decided; smd, until we are 
better satisfied than I fear we can be that we have not de- 
generated fronEi their virtue, it can scarcely become us to {mas 
any light or kastj condemnation upon their wisdom. In ^tis 
great statute, then, my lords, you have the line of demarca- 
tion between the prerogative and the people, as well as betKreen 
-the crikninal Jaw and the subject, defined with all the exaot- 
itess^aod guarded by every precaution that human prudence 
could devlse» • Wretched must that legislature be, whose 
acts yiHi cannet trace to the first unchangeable principles of 
national prerogative, of civil libeity, of equal justice 1 In this 
act you trace them all distinctly.. By this act you have a 
iKHlemn legislative declaration, ^ that it is incompatible with 
liberty to seflid any subject out of the realm, under pretence 
of any crime supposed or alleged to be committed in a 
foeign j«riediction, except t&at crime be capital.'* Suich 
were the bulwarks which our ancestors drew about the an- 
cred temple of liberty<^-such the ramparts 1^ which they 
so^ht to bar out the ever-toiling ocean of arbitrary power; 
aod thonght (generous credulity 1) that they had barred it 
^t f rpm tbeir posterity for ever; little did they foresee the 
future race of vei^min that would work their way through 
Ibpse mounds» and let l>ack the inuo^ation; little did they foee- 
se^ that, their labours were so like those frail and transient 
works that threatened for a while the haughty crimes and 
battlements ^f Troy, but so soon vanished l>dbre the foi^ee of 
the tjeid^nt ^oi the impulse of the waters; or that th^ were 
stMl mope like the forms which the infant's finger traces 
upon the be^ch; the next breesC) the next tide» erases tbem^ 
and confounds them with the barren undistinguiahed strand. 
The ili-omened bird that lights upon it sees nothing to 
mai'ky to aHiMret or .to deter, but finds all one obliterated, un- 
vaiied waste, ^ 

M9 90ta eetum sicca sfiatiatur arena. 
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Sitill 4o I liope that tbitt sacred bequest of our anceators will 
bave a more proaj^erous fortune, and be preserved by a more 
iseligtoua and successful carei a polar star to the wisdom of 
the legislator, and the integrity of the judge. 

As such will I suppose its principle not jet brought into 
4ftsgfface ; and as such with your permission will I still pre- 
sume to argue upon that principle. 

So stood the law tiU the two acts of the 23d and 34th of 
Geo, li. which relate wholly to cases between county and 
^^ounty in England. Next followed the act of the 1 3th of his 
present majesty, which was merely a regulation between En- 
gland and Scotland. And next came the act of the 44th of 
the present reign, upon which you are now called on to de- 
cide, which, as between county and county, is an in corpora, 
tson of the two acts of Geo. II. and, as between England, Scot- 
land and Ireland, is nearly a transcript of the 1 3th of the 

Under the 3d and 4th sections of this last act, the learned 
counsel for the learned prosecutors (for really I think it only 
candid to acquit the lord lieutenant of the folly or the shame 
of this business, and to suppose that he is as innocent of the 
project from his temper, as he must from his education be 
ignorant of the subject) endeavour to justify this proceeding. 
Tlie constructic^ of this act they broadly and expressly con- 
tend to be this : first, they assert that it extends not only to 
the higher crimes, but to all offences whatsoever : secondly,, 
that it extends not only to persons who may have committed . 
oiences within any given jurisdictions, and afterwards escaped 
or gone out of such jurisdictions, but to all persons whether 
80 escaping, or going out, or not: thirdly, that it extends to 
constructive offences, that is, to offences committed against 
the laws of certain jurisdictions, committed in places not within 
them, by persons that neveir put their feet within them, but 
by construction of law committitlg them withm such jurisdic- 
tions, and of course triable therein : fourthly, that it extends 
peculiarly to the case of libels against the persons entrusted 
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with the powers of government or with ofiices in the 8tat6; aiidj 
fifthly, that it extends not only to offences commiued <<fter 
the commencement of the actt but also to offences at any period, 
however remotely, previous to the existence of the statute,; that 
is, that it is to htve an ex post facto operation. The learned 
prosecutors have beeh forced into the necessity of supporting^ 
these last monstrous positions, because, upon the return to the 

. writ, and upon the. affidavits^ it appears* and has been express- 
ly admitted in the argument, first, that the supposed libel 
upon these noble and learned prosecutors, relates to the un. 
happy circumstances that took place in Ireland on the twenty- 
third of June, 1803, and of course must have been published 
subsequent thereto : and, secondly, that Mr. Justice Johnson^ 
from th^ beginning of 1803 to the present hour, was nevei^ 
fi^r af moment in England, but was constantly resident in Ire- 
land ; so that his guilt, whatever it be, must arise from some 
act, of necessity, committed in Ireland,, and by no physical 
possibility committed, or capable of being committed, ip En- 
gland; these are the positions upon which a learned chancel- 
lor and a learned judge come forward to support their cause, 
and to stake their character, each in t^e face of bis ceuntiy, 
and both in the face of the British empire : these are the po- 
sitions, which, thank God, it belongs to my nature to abhor, 
and to my education to despise, and which it is this day my 
most prompt and melancholy duty to refute and to resist-*- 
most prompt in obeying ; most grieved at the occasion that 
calls for such obedience. 

We must now examine this act of the fqrty-fourth of the 
king, and in doing so, 1 trust you will seek some pobler as- 
sistance . than can be found in the principles or the practice 
of day-rules or side-bar motions ; something more worthy a 
liberal and learned court, acting under a religious sense of 
their duty to their king, their country, and their God, than 

, the feeble and pedantic aid of a stunted verbal interpretation 
straining upon its tiptoe to peep over the syllable that stands 
between it and meaning. If your object was merely to see if 
its words could be tortured into a submission to a vindictive 
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interpretation, you would have only to endorse the construc- 
tion that these learned prosecutors have put upon it, and that 
with as much grave deliberation as Mr. Justice Bell has 
vouchsafed to endorse the warrant which my Lord EUenbo- 
rough hs^ thought fit to issue under its authority. You would 
then have only to look at it, ut leguleiu8 guidam cautua atgue 
acutu9^ ftracentor. 

Lord Avonmore. .No, Mr. Curran, you forget; it is not 
precentor y it is leguiemiB guidam cautua atgue acutua, firaco 
mctionum cantor formarum aucefia ayltabarum. 

Mr. Curran. 1 thank you, my lord, for the assistance ; 
and I am the more grateful, because when I consider the 
laudable and successful efforts that have been made of late to 
make science domestic and familiar, and to emancipate her 
from the trammels of scholarship, as well as the just suspidlbn 
under which the harbourers and abettors of those outlawed 
classics have fallen, I see at what a risk you have ventured ta 
help me out. And yet see,* my lord, if you are prudent in 
trusting yourself to the honour of an accomplice. Thinky 
should I be prosecuted for this misprision of learning, if I 
could V^st the temptation of escaping by turning evidence 
against so notorious a delinquent as you, my good lord, and 
so confessedly more criminal than myself, or perhaps than 
uny other man in the empire.* 

To examine this act, then, my lords, we must revert to 
the three English statutes of which it is a transcript. The 
first of these is the twenty-third of George II. cap. 26. 
sect* 11. 

So much of the title as relates to our present inquiry is 
^ for the apprehending of persons in any county or^place upon 
-warrants granted by justices of the peace in any other county 
or place." 

' See now sect. 11. that contuns the preamble and enaction 
as to this subject : 

* Lord Avdiimore may be jusUf ranked among the first elassical scaolari 
is either Ireland or fittgUnd. They who know him know thia. 
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<< And whereas U frequently happens that persot>% agtoml 
whom warrants are granted by justices of the peace for the 
several counties withm this kingdom^ escape into ether coun- 
ties or places out of the jurisdictioti of the justices of the 
peace granting sUch warrants^ and thereby avoid being pii* 
nished for the offences wherewith they are charged :*' *^ For 
remedy whereof, be it enacted by the authority aforesaid^ that 
from and after the twentyfoarth day of June^ one th^MUldy 
seven hundred and fifty, in case any person^ against whom a 
legal warrant shall be issued^ by any justice or justices of the 
peace for any county, riding, division, city, liberty, town or 
place within this kingdom, shall escape or go into any other 
county, riding, division^ city, liberty, towti or place out of the 
jurisdiction of the justice or justices granting such warrant 
as aforesaid, it shall and may be lawful for any justice of the 
peace of the county, riding, division, city, liberty, town or 
place, to which such person shall have gone or escaped, to 
endorse such warrant, upon application made to him for that 
purpose, and to cause the person against whom the stmie 
shall have been issued to be apprehended and sent to the 
justice or justices who granted such warrant, or to some 
other justice of justices of the (H>itQty, riding, division, city, 
liberty, town or place from whetiee such person shaU have 
gone or escaped, to the end that he or she may be dealt with 
according to lawy any law or usage to the contrary notwith- 
standing." 

This act was amended by the thirty-fourth of the same 
reign, the title of which was, " An act for amending and 
making more effectual a clause in an act passed in the liist 
session of parliament, for the apprehending of persons in any 
county or place upon warrants granted by jusdtefr of the 
peace of any other county or place.'* 

It then recites the 11th section of the twenty-third of 
George IT. and proceeds, <^ And whereas such offender or 
offenders may reside, or be in some other county, riding, di- 
vision, city, liberty, town or place out of the jurisdicfioD' of 
the justice or justices granting such warrant as aferesald, 
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tefore the granting such warrant, and without escaping or 
going out of the county, riding, division, city, liberty, town 
or place after such warrant granted." 

' 1 shall reserve a Riore particular examiniation of these two 
acts for that head of ray argument that shall necessarily re*' 
quire it. At present I shall only observe, first, that they 
%re manifestly prospective : secondly, that they operate only 
as between county and county in England : thirdly, that they 
clearly and distinctly go to all offenders whatsoever who 
Slay avoid trial and punishment of their offences, by escaping 
from the jurisdiction in which they were committed, and 
irere of course triable and punishable : and, fourthly, that 
provision is made for bailing the persons so arrested in the 
]>lace where taken, if the offences charged upon them 
were bailable by law. 

In the thirteenth of his present majesty, it was thought , 
fit to make a la^v with respect to criminals escaping from 
England to Scotland, and vice versa : of that act the present 
utatute of the forty-fourth is a transcript. And upon this 
statute arises the first question made by the prosecutors, 
namely, whether, like the acts of the twenty*third and twenty^ 
fourth of George II. which ¥^ere merely ' between county 
and county, it extended indiscriminately to the lowest as well 
as thei highest offences ? or whether the thirteenth and forty- 
fourth, which go to kingdom and kingdom, are not confined 
to some and to what particular species of offences ? The 
preamble of these two statutes, so far as they bear upon our 
present question, is contained in the 3d section of the forty- 
Ibutth, the act now under consideration. And there is not a 
word ' in it that is not most material. It says, << Whereas 
it may frequently happen that felons and other malefactors 
in Ireland may make their escape into Great Britain ; and 
.also that felons and other malefactors in Great Britain may 
make their escape into Ireland, whereby their crimes remain 
unpunished." There being no sufficient provision by the laws 
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notr in force in Great Britain and Ireland respective^ for wf* 
prehending such offendei^s and transniiitting them into that 
part of the united kingdom in which their offences were 
committed. For remedy whereof, &c. and if any person 
against whom a warrant shall be issued by any justice of the 
peace in^ Ireland, for any crime or offence ag^nst the laws 
of Ireland, shall escape, go into, reside, -or be in any place 
in ETngland or Scotland, it shall be lawful for any justice of 
the peace for the place whither or where, such personit shall 
escape. Sec. to endorse his name on such wan*ant ; which 
warrant so endorsed shall be a sufficient authority to . the 
person bringing it, to execute the same, by apprehending the 
person against whom it is granted, and to convey him by 
the most direct way into Ireland, and before a justice living 
near the place where he shall land, which Justice shall pro- 
ceed with regard to him as if he had been legally aj^re- 
hended in such county of Ireland. The 4th section makes 
the same provision for escapes from England or Scotland 
into Ireland. The statute goes on and directs that the ex- 
penses of such removal shall be repaid to the person de- 
fraying the same, by the treasurer of the county in which 
the crime was committed, and the treasurer is to be allowed 
for it in his accounts. 

To support the construction that takes in all possible of- 
fences of all possible degrees, you have been told, and upon 
the grave authority of notable cases, that the enacting part of 
a statute may go beyond its preamble ; that it cannot be re- 
strained by the preamble, and still less by the title ; that* here 
the enacting clause was the words '' any offence," and that 
, ^' any offence" must extend to every offence, and of t:ours6 
to the offence in question. If the question had been of a 
lighter kind, you might perhaps have smiled at the parade of 
authorities produced to establish what no, lawyer ever thinks 
of denying. They would have acted with more advantage 
10 Che justice of the country, though perhaps not to the 
wishes Qf their clients, if they had reminded your lordships. 
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that in the construction of statutes the preamble, and even 
the title itself, may give some assistance to the judgq in de- 
veloping its meaning and its extent; if they had remind- 
ed you that remedial laws are to be construed liberally, 
and penal laws with the utmost strictness and caution. 
And when they contend that a supposed libel is within -the 
letter of this law, they would have done well to have 
added, that it is a maxim that there may be cases within 
the letter of a sts^tute which, notwithstanding, the judge is 
bound to reject from its operation, as being incompatible with 
its spirit. They would'have done well in adding, that the 
jodge is bound so to construe all laws as not to infringe upon 
&ay of the known rules of religion or morality— any of the 
known rules of distributive justice-- -any of the established 
principles of the liberties and rights x^f the subject — and that 
it is no more tlian a decent and becoming deference to the 
legislator to assume as certain, that whatever words he may 
have used, he could not possibly have meant any thing that 
upon the face of it was palpably absurd, immoral, or unjust. 
These are the principles on which I am persuaded this court 
will always act, because I know them to be the principles on 
which every court of justice ought to act. And I abstain 
studiously from appealing to any judicial decisions in sup- 
port of them, because to fortify them by precedent or au- 
thority would be to suppose them liable to be called in ques- 
tion* There is another rule which I can easily excuse 
learned gentlemen from adverting to, and that is, that when 
many statutes are made in fiari materia^ any one of them is to 
be construed not independently of the others, but with a re- 
ference to the entire code of which it is only a component 
part. 

On these grounds, then, I say, the forty-fourth was not, 
and could not be intended, to go to all offences whatsoever^ 

First, because the acts of the twenty-third and twenty-fourth 
of George. II. had already described " all persons" by words 
pS the moat general and comprehensive kind. If the framers 
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of the thirteenth and forty-fourtii meant to carrf these Mil 
to the same length, they had the words of the former acts 
before their eyes, and yet they have used very different worda: 
a clear proof, in my mind, tliat t^ey meant to convey a very 
different meaning. In these latter acts they use v^ry siqgu» 
lar word&— '^ felons and other malefactors ;" that th&se 
words are somewhat loo&e and indefinite I make no difficulty 
of admitting; but will any man that understands Englisb 
deny that they describe offences of a higher and more enor- 
mous degree ? You are told that felon does not necessarily 
mean a capital offender, because there are felonies not ca|Mtal* 
the name being derivQ,d from the forfeiture not of life, but of 
property. You are also told, that *^ malefactor" means ge« 
neraUy an ill-doer, and in that sense, that every offender is a 
malefactor: but the thirteenth and forty-fourth states thit 
class to be felons and malefactors, for whose transmisaioo 
from kingdom to kingdom '^ no sufficient provisiwi was made 
by the laws now in force.'* Now I think it is not unfair rea- 
sonuig to say, that this act extends to a class of offenders 
whose transmission was admitted to be not incompatible with 
the just liberty of the subject of England ; but for whose 
transmission the legislature could not say there was no pro^ 
-nsion; but for whose transmission it was clear that there was 
not a sufficient provision, though there was some provisioB* 
If you can find any class so circumstanced, that is, exclusively 
tiable by law to be so transmitted, the meaning of the words 
^ felons and other malefactors," becomes fixed, and must ne- 
cessarily refer to such class. 

Now that class is expressly described in the habeas eorfous 
act, because it declares the transmission of all persons to be 
illegal, except only persons charged with capital crimes; 
for their apprehension and transmission, there was a provi- 
sion, the mandatum regis ; that is, the discretionary exercise 
of the prerogative. That power had theretofore been used 
in cases of treason} as in Lundy's case : so in the case of Lord 
Sioichar; Carliel, the principal in the murder of Turner^. 
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iommitted in London) by the procurement of Lord Sancbaf^ 
vi» arrested, by the ordtr of King James L in Scotland) 
wJiither he had fled, and brought back to England, where he 
vms executed foi* the crime, as was Lord S. the accessary 
before the fact; but such interference, of the prerogative 
might be granted or withheld at pleasure, could be applied 
for only with great difficulty and expense, and therefore might 
well be called an insufficient provision. No provision for 
such a purpose can be sufficient, unless, instead of depend* 
ing on the caprice of men in power, it can be resorted to in 
the ordinary course of law. You have, therefore, my lords, 
to elect between two constructions; one, which makes an 
ftdei|uate provision for carrying the exception in the six- 
teenth section of the habeas corfiun act into effect ; and the 
other, a complete and radical repeal of that sacred security 
fer the freedom of Englishmen. But further, the spirit and 
the letter of the habeas corfius law is, that the party arrested 
shall, without a moment's delay, be bailed, if the offence be 
bailable; but if misdemeanors are within this act, then an 
English subject, arrested under an Irish warrant, cannot be 
bailed within any part of the realm of England, but must be 
itarried forward in the custody of Irish bailiffs, to the sea 
shore of his country, where he is to be embarked in such 
vessel as they think proper ; and if it should be the good 
pleasure of his guardians to let him land alive in any part of 
Ireland, then, and not till then, may he apply to an Irish 
justice to admit him to bail in a foreign country, where he 
is a perfect stratiger, and where none but an idiot could ex- 
pect to find any man disposed to make himself responsi- 
ble for his appearance. Can you, my lords, bring your minds 
easily to believe that such a tissue of despotism and folly 
could have been the sober and deliberate intention of the 
legislature ? But further, under the acts of George II., even 
from one county to the next, the warrant by the first justice 
jnust be authenticated upon oath before it can be endorsed 
by the second ; but in this act^ between, perhaps, the remo* 
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test regions of diflferent kingdoms, no authentication is re* 
quired; and, upon the * endorsement of, perhaps, a forged 
warrant, which the English justice luis no means of inquiring 
into, a British subject is to be marched through England, and 
carried over sea to Ireland, there to learn in the county of 
Kerry, or Gal way, or Derry, that he had been, torn from his 
family, his friends, his business, to the annihilation of bis 
credit, the ruin of his affairs, the destruction of his health, in 
consequence of a mistake^ or a practical joke, or an inhuman 
or remorseless project of vindictive malice; and that he is 
then at liberty to return, if he is able; that he may have a 
good action at law against the worthy and responsible bailiff 
that abused him, if he is foolish enough to look for him, 
' or unfortunate enough to find him* Can you, my lords, be 
brought seriously to believe that such a construction would 
not be the foulset aspersion upon the wisdom and justice of 
the legislature ? 

I said, my lords, that an Englishman may be taken upon 
the endorsement of a forged warrant. Let me not be sup- 
posed such a sinipleton as to think that the danger of forgery 
makes a shade of difference in the subject. I know too well 
that calender of saints, the Irish justices ; I ^m too much in 
the habit of prosecuting and defending them in every term and 
every commission, not to be able to guess at what price a cus- 
tomer might have real warrants by the dozen ; and, without 
much sagacity, we might calculate nhe average expense of 
their endorsement at the other side of the water. But, fur- 
ther yet the act provides that the expense of such transmis- 
sion shall be paid at the end of the. journey, by the place 
where the crime has been committed— but, who is to supply 
the expenses by the way? What sort of prosecutors do you 
think the more likely to advance those expenses, an angry 
minister, or a vindictive individual ? I can easily see that 
such a construction would give a most effectual method of 
getting rid of a troublesome political opponent ; or a rival in 
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trade; or a rival in love; or of quickening the undutiful 
Mngering of an ancestor that felt not the maturity of his 
heir ; but I cannot bring myself to believe that a sober legis- 
^ftture, when the cotnmon rights of humanity seem to be bea- 
ten into their last entrenchment, and to make their last stand, 
I trust in God a successful one, in the British empire, would 
choose exactly that awful crisis for destroying the most vital 
principles of common justice and liberty, or of showing to 
these nations that their treasure and their blood were to be 
wasted in the noble privilege of holding the right of freedom, 
of habitation, and of country, at the courtesy of every little ir- 
ritable officer of state, or of our worshipful Rivets, and Bells, 
and Medlicots, and their' trusty and well-beloved cousins and 
catchpoles. 

But, my lords, even if the prosecutor should succeed^ , 
which, for the honour and character of Ireland, I trust he 
cannot, In wringing from the bench an admission that all 
offences whatsoever are within this act, he will have only 
commenced his honourable cause, he will only have arrived 
at tl^e vestibule of atrocity. He has now to show that Mr; 
Johnson is within the description of a malefactor, making his 
escape into Ireland, whereby his offence may remain un- 
punishedy and liable to be arrested under a warrant endor- 
sed in that place whither or where such person shall escape, 
go into, reside or be. For this inquiry you must refer to the 
23d and 24th Geo. II. The first of these, 23d, c. 1 1. recites 
the mischief, " that persons against whom warrants are 
granted, eacafie into other' counties, and thereby avoid being 
punished." The enactmg part then giVes the remedy: "the 
justice for the place into which such person shall have gone 
or escaped, shall endorse the original warrant, and the person 
accused shall thereunder be sent to. the justice who granted 
it, to be by him dealt with," &c. 

If words can be plain, these words are so — they extend to 
persons actually committing crimes within a jurisdiction, and 
actually escaping into some other after warrant granied, ami 
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thereby avoiduig trial. In this act there were band tire 
defects: firsts it did not comprehend persons changing their 
abode before warrant issued, and whose removing} as not being 
a direct flight from pursuiti could scarcely be called an es* 
cape; secondly, it did not give the second justice a )K>wer to 
bail. And here you see how essential to justice it was deemed^ 
that the person arrested should be bailed on the spot, and at 
the moment of arrest, if the charge was bailable. 

Accordingly, the 24th of Geo. II. c. 55. was made : After 
reciting the former act, and the class of offenders therfr> 
by described, namely, actual offenders actually esca^nng, it 
recites that ^ whereas 9ueh offmdev may reside or be ia 
some other county before the warrant g^ranted, and without 
escaping or going out of the county after such warrant 
granted;"^ it then enacts, ^that the justice for such place 
where such person shall escape, go into, reude, or be, shall 
endorse, &c. and may bail, if bailable, or transmit,** Sec. 

Now the construction of these two acts, taken together, is 
manifestly this : — ^it takes in every person who being in any 
jurisdiction, and committing an offence therein, escaping after 
warrant, or without escaping after warrant, going into some 
other jurisdiction, and who shall there rendt^ that is, perma^' 
nently abide, or ahaU be, that is not permanently, so as to be 
called a resident. 

Now here it is admitted, that Mr. Johnson was not within 
the realm of England since the beginning of 1803, more than 
a year before the offence existed; and therefore you are 
gravely called upon to say that he is a person who made his 
escape from a place where he never was, and into a place 
which he had never left. To let in this wise and humane 
construction, see what you are called upon to do—- the statute 
makes such persons liable to arrest if they shall have done 
certain things, to wit, if they shall escape, go into, reside, or 
be ; but if the fact of simply being, i. e. existing, in another 
jurisdiction, is sufficient to make them so liable, it follows of 
course that the two only verbs that imply ddng any thing, 
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it 

tilftllv, 99€ixfiei or go inioy must be regarded »s supei^iioflH 
that is, that ttie legislature bad no idea whatsoeirer to.be t^mn 
• vefed by them: when they used theoS) and therefiore are ako^ 
gefber expunged iuid rejected. 

Stich, my lords, are the strange and unnatural monstera 
that may be produced by the union of matignity and folly, I 
, cannot but own that Lfeel an indignant, and, perhaps, ill-natured 
satisfaction, in refiec^ng that my own country cannot mono" 
pblize the derision and detestation that auch a production 
must attract. It was originally conceived by the wisdom of 
the eaet-— it has made its escape, and come into Ireland under 
tbe sanctien of the first criminal judge of the empire : where^ 
1 trust in God, we shall have' only to feel shame or anger at 
the insolence of the visit ; without the melancholy ag;gravap 
tlon of such an execrable guest continuing to reside or to bn 
among us. On the contrary, I will not dismiss the cheering' 
expectation from my heart, that your decision, my lords, wiU 
show the Bidtish nation, that a country having as just and as 
proud an idea of liberty as herself» is not an unworthy ally i% 
the great Contest for the rights of humanity; is no unworthfr 
associate in resisting the progress of barbarity and military 
deapotism ; and in defending against its enemies that greal^ 
system of British freedom, in which we have now a common 
interest, and under the ruins of which, if it should be ove^ 
thrown, we must be buried in a common destruction* 

J am not ignorant, my lords, that this extraordinary coti' 
atruttion-has received the sanction of another court, nor of 
the surpnse and dismay with which it smote upon the gex^- 
ral heart of the bar. I am aware that I may have the mordfi* 
eation of being told in another country of that unhappy deci- 
sion, and I foresee in what confusion I shall hang down jxij 
head when I am told it. But I cherish, toO| the consolatory 
hope, that I shall be able to tell them that I had an old and 
learned friend, whom I would put above all the sweepings of 
their hall, who wa^ pf a different opinion;, who had derived 
Jiis ideaa of civU liberty froin the purest fountains of Att^^"^ 
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and of Rome ; who had fed the youthful vigour of his Bti^our 
mind with the theoretic knowledge of their wisest philoso-' 
phers and statesmen ; and who had refined that theory inta 
the quick and exquisite sensibility of mora} instinct^ by conr 
templating the practice of their most illustrious examples ; 
by dwelling on the sweet souled piety of Cimon ; on the anti- 
cipated Christianity of. Socrates ; pn the gallant and pathetic 
patriotism of Epaminondas; on that pure austerity of Fabri- 
cittSy whom to move from his integrity would have been more 
difiieult than to have pushed the sun from his course* I 
trould add, that if he had iieemed to hesitiatei it was but for a' 
moment; that his hesitation was like the passing cloud that 
floats across the morning sun, and hides it from the view, and 
does sa for a moment hide it by involving the spectator 
without even approaching the face of the luminary : And this 
soothing hope I draw from the dearest and tenderest recol- 
lections of my life, from the remembrance, of those attic 
nights and those refections of the gods which we have spent 
with those admired, and respected, and beloved companions 
who have gone before us ; over whose ashes the most pre- 
cious tears of Ireland have been shed: yes, my good lord, I 
see you do not forget them; I see their sacred forms passing 
in sad review before your memory ; I see your pained and 
softened fancy recalling those happy meetings, when the in- 
nocent enjoyment of social mirth expanded into the nobler 
vTarmth of social virtue, and the horizon of the board became 
enlarged into the horizon of man-^when the swelling .heart 
conceived and communicated the pure and generous purpose 
•—when my slender and younger taper imbibed its borrowed 
light from the more matured and redundant fountain of yours.- 
Yes, my lord, we can remember those nights without any 
other regret than that they can never more return, for 

** We spent them not in toya^ or lust, or wine: 

** But 9earcli of deep philosophy , 

" Wit, eloquence and poesy, 

** Arts which I lov'd, for they, my friend, were thine."* 

* Lord Avonmore. He has certainly a strong Kkenesft t6 the pf otaret Thos^' 
who know him peroeive and aekuowledge it 
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Buty my lords, to retHm to a subject from which to have 
thus &r departed, I think may not be wholly without excuse* 
The express object of the 44th was to send . persons from 
places where they are not triable by law, back to the places 
that had jurisdiction to tcy them. And in those very words 
does Mr. Justice Blackstone observe on the thirteenth of the 
king, that it was made to prevent impunity by escape, by 
giving a power of " sending back" such offenders as had so 
escaped. 

This topic of argument would now naturally claim ^ its place 
in the present discussion. I mention it now, that it might 
not be supposed that I meant tp pretermit so imik>rtant a 
consideration. And I only mention it, because it will con- 
nect itself with a subsequent head of this inquiry in a man- 
ner more forcibly applicabl^e to the object, when I think I 

* 

may venture to say, it will appear to demoni»tration, that if 
the offence charged upon the defendant is triable at all, it is 
triable in Ireland, and nowhere else ; and of course that the 
prosecutors are acting in direct violation of the statute, when 
they seek to transport him from a place where he can be tried, 
into another country that can have no possible jurisdiction 
over him. 

Let us now, my lords, examine the next ppsition contended 
for by those learned prosecutors. Having laboured to prove 
that the act applies dot merely to capital crimes, but to all 
offences whatsoever ; having laboured to show that an act 
for preventing impunity by escape extends to cases not only 
where there was no escape, but where escape in fact was 
physically impossible; they proceed to put forward boldly a 
doctrine which no lawyer, I do not hesitate to say it, in West- 
minster-Hall would have the folly or the temerity to advance; 
that is, that the defendant may by construction of law be 
guilty of the offence in Westmbster, though he should never 
have passed within its limits till he was sent thither to be 
tried : with what a fatal and inexorable uniformity do the 
tempers and characters of men domineer over their actions 



SOO SPEEC& Of MR. CURRAN 

afid conduet ! How clearljr must vn EfiglishniMi^ if bf chance 
there be atif now listening to us, diacehi the fnotirts and 
principles that dictated the odious t>eraectttions of 1794 reas- 
auming theik* opet^ons; forgetting that public spirit by 
which they were frustrated; unappalled bf fear, undeterred 
hf shame, and returning again to the charge ; the same wild 
and impious nonsense of constructive ^criminality, the sam« 
execrablie applicatioti 6f the ill-understood rules of a yulga^b 
clerk<«like, and illiterate equity, to the sound, and plain, and 
guarded maxims of the criminal law of England ! the purest, 
the noblest, the chastest system of distributive justice that 
was ever venerated by the wise, or perverted by the foolish, 
or that the. children of men in any age or climate of the 
world have ever yet beheld ; the same instruments, the satne 
movements, the same artists, the same doctrines, the satne 
doctors, the same servile and infuriated contempt of humani*> 
ty, and persecution of freedom ! the same shadows of the va- 
rying hour that extend or contract their length, as the beam 
of a rising or a sinking sun plays upon the gnomon of selS- 
interest! how demonstratively does the same appetite for 
mice authenticate the identity of the transformed princess 
that had been once a cat ! 

But it seems as if the whole order and arrangi^ment of the 
moral and physical world had been contrived for the instruc- 
tion of man, and to warn him that he is not immortal. In 
every age, in every country, db we see the natural rise, ad« 
vancement, and decline of virtue and of science. So it has 
been in Greece, in Rome; so it must be, I -fear, the fate of En- 
gland. In science, the point of its maturity and manhood is 
the commencement of its old age ; the ra^e of writers, and 
thinkers, and reasbners, passes away, and gives place to a 
succession of men that can neither write, nor think, nor rea- 
son. The Hales, the Holts, and the Somers shed a transient 
Ugbt upon mankind, but are soon extinct and 'disappear, and 
-give place' to a superficial and overweening generation of la- 
borious and strenuous idlers*— of silly scholiasts, of wrangling 
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mooters, of prosing garruUstSy who explore their darkliog as» 
eeat upon the steps of science, by the balustrade of cases and 
' manuscripts, who calculate their depth by their darkness, and 
&ncy they are profound because they feel they are perplexed* 
When the race of the Palladios is extinct, you may expect to 
see a clutnsy hodman collected beneath the shade of his 
shoulders, affecting to flbg a builder's glance upon the tem- 
ple, on the proportion of its pillars ; and to pass a critic's 
judgment on the doctrine that should be preached within 
them* 

Let it not, my lords, be considered amiss that I take this 
up rather as an English than an Irish question. It is not 
merely because we have no habeas cor/iua law in existence ; 
(the antiquarian may read of i| though we do not enjoy it ;) 
it is not merely because my mind refuses itself to the delu* 
sion of imaginary freedom, and shrinks from the meanness 
of affecting an indignant haughtiness of spirit that belongs 
not to our condition, that I am disposed to argue it w aa 
English question ; but it is because I am aware that we have 
now a community pf interest and of destiny that we never 
had before— because I am aware that blended as we now are, 
the liberty of man must fall where it is highest, or rise 
where it is lowest, till it finds its common level ki the 
common empire-^-«nd because, also, i wish that Englishmen 
may see that we are conscious that nothing but mutual be- 
nevolence and sympathy can support the common interest 
that should bind us against the external or the intestine foe ; 
and that we are willing, whenever that common interest is 
attacked, to make an honest and animated resistance, as in a 
common cause, and with as cordial and tender an anxiety 
for their safety as for our own. 

Let me now, briefly, because no subject can be shorter or 
plainer, consider the principle of local jurisdictions, and con* 
structive crimes. 

A man is bound to obedience, and punishable for disobe> 
»4iience, of laws s first) because, by living within their jurisdic* 
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tion he avails himself of their protection ; and this is no more 
than the reciprocality of protection and allegiaace on a nar- 
rower scale; and, secondly, because by so living within their ju- 
risdiction he has the means of knowing them, and cannot be 
excused because of his ignorance of them. I should be glad to 
know, upon the authority of what manuscript,' of what pocket- 
case, the soundness of these principles can be disputed I I 
should be glad to know upon wl^at known principle of En- 
glish law a Chinese, or a Laplander, can be kidnapped into 
England, and arraigned for a crime which he conimitted un- 
der the pole, to the injury of a country which he had never 
seen — ^in violation of a law which he had never known, and 
to which he could not owe obedience — and, perhaps, for an 
act, the non-performance of which might have forfeited his 
liberty or his life, to the laws of that country which he wa^ 
bound to know, and was bound to obey ? Very diiferently 
did our ancestors think of this subject : They thought it es- ' 
aential to justice, that' the jurisdiction of criminal law should 
.be local and defined — that no man should be triable but there, 
where he was accused of having actually committed the of- 
fence ; where the character of the prosecutor, where his own 
character was known, as Well as the characters of the wit' 
nesses produced against him ; and where he had the authori- 
ty of legal process to enforce the attendance of witnesses for 
his defence. They were too simple to know any thing of the 
equity of criminal law. Poor Bracton or Fleta would have 
stared if you had asked them, ^' What, gentlemen^ do you 
mean to say that such a crime As this shall escape from pu- 
nishment l** Their answer would have been, no doubt, very 
simple and very foolish : they would have said, << We know 
there are msiny actions that we think bad actions, which yet 
are not punishable, because not triable, by law ; and that are 
not triable, because of the local limits qi criminal jurisdic- 
tions/' And, my lords, to show with what a religious scru- 
pulosity the locality of jurisdictions was observed, you have 
an instance in the most odious of all o^ences, treason oniy 
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€xcepted«^I mean the crime of wilful murder. By the com- 
mon laW) if a man in one county procured a murder to be 
committed, which was aftifwards actually committed in an^* 
other, such procurer could not be tried in either jurisdiction^ 
because the crime was not completed in either* This de- 
fect was remedied bf the act of Edward VI. which made tho 
author of the crime amenable to justice : but in what juris- 
diction did it make him amenable ? was it there where the 
murder was actually perpetrated ? by no means ; but there 
only where he had been guilty of the procurement, and where 
alone his accessorial offence was completed. And here you 
have the authority of parliament for this abstract position, that 
where a man living in one jurisdiction does an act, in conse- 
quence of which a crime is committed within another juris* 
diction, he is by law triable only where his own personal act 
of procurement was committed, and not there where the pro- 
cured or projected crime actually took effect. In answer to 
these known authorities of common law, has any statute, has 
a single decision or even dictum of a court, been adduced ? 
Or, in an a^i^e when the pastry-cooks and snuff-shops have 
been defrauded of their natural right to these compositions 
that may be useful without being read, has even a single manu- 
script been offered to show the researches of these learned 
prosecutors, or to support their cause ? No, my lords, there 
has not. 

I said, tny lords, that this was a fruit from the same tree 
that produced the stupid and wicked prosecutions of 1794 ; 
let me not be supposed to say it is a mere repetition of that 
attempt, without any additional aggravation. In 1794 the de- 
sign, and odious enough it was^ was confined to the doctrine 
of constructive guilt ; but it did not venture upon the atro« 
eious outrage of a substituted jurisdiction: the Englishman 
was tried on English ground, where he was known, where he 
could procure his witnesses, where he had lived, and where 
he was accused of the crime, whether actual or constructive; 
but the locality of the trial defeated the infernal malice ef 
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those prosecutions. The speeches of hiUf the Aatural dajt 
Krbere every juryman had his hour,, were the knell c{ sleeps 
hut they were not the knell of ^db^h. The project was ex* 
posed} and the destined victims were saved. A piece so 
damned could not safely be produced agun on the same 
stage. It was thought wise, therefore, to let some little time 
pass, and then to let its author produce it on some distant 
provincial theatre for his own benefit, and at his own expense 
and hazard. To drag an English judge from his bench* 
or an English member of parliament from the senate, and in 
the open day» in the city of London, to strap him to the roof 
of a mail-coach, or pack him up in a wagon, or hand him 
over to an Irish bailiff, with a rope tied about his leg» to be 
goaded forward like an ex, on his way to Ireland, to be there 
4ried for a constructive misdemeanor, would be an expeii- 
ment, perhaps, not very safe to be attempted. These Merlins, 
therefore, thought it prudent to change the scene of their 
sorcery ; 

modo Rom^^ modo fiordt AtkenisI 

The people of England might, perhaps, enter into the feelr 
ings of such an exhibition with au officiousness of sympathy, 
not altogether for the benefit of the contrivers-* 

Nee natoa coram fiofiulo Medea trucidei'^ 

and it was thought wise to try the second producdon before 
spectators whose necks were pliant, and whose hearts were 
broken ; where every man wift dared to refuse his worship 
to the golden calf, would have the furnace before his eyesy 
and .think that it was at once useless and dangerous to speak^ 
and discreet at least, if it was not honest, to be silent. I can- 
not deny that it was prudent to try an experiment, that, if 
successful, .must reduce an Englishman to a ^tate of slavery 
ik>ore abject and forlorn than that of the helots of Sparta, or 
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the negmes of yaur plantations'^for. see, my lords, the ex«. 
Cent of the construction now broadly and directly ^contended 
fot at your bar : The king^s peaoe in Ireland, it seems, is 
distinct from his peace in England, and both are distinct from 
his peace in Scotland ; and, of tourse, the same act may be 
a crime against each distinct p6ace, and sererally and auc^* 
evasively punishable in each country-^i^so much more inrete* 
rate is the criminality of a Constructire thaii of an actual of* 
ience. So that the same man for the sanys act against laws 
tiiiat lie never heard of, may be punished in Ireland, be then 
seiit to England by virtue of the warrant of Mr. Justice Bell^ 
endorsed by my Lord Ellenborough, and, after having his 
health, his hopes, and his property destroyed for his con- 
structive offences against his majesty^s peace in Ireland, and 
his maj6sty*s peace in England, he may find that his majesty^i 
j^ace in the Orkneys has, after all, a vested remunder in 
his carcass; and, if it be the case of a libel, for the full tiln* 
and term of fourteen years from the day of his conviction 
l^fore the Scottish jurisdiction, to be fully completed and 
determined. Is there, my lords, i^an there be, a nian who 
hears me, that do^s not feel that such a construction ai such 
a law would put every individual in society under the des* 
potical dominion, would reduce him to be the despicable 
chattel, of those fnost likely to abuse their power, the pro* 
fligateof the higher, and the abandoned of the lower orders; 
to the remorseless malice of a vindictive minister, to the ser* 
vile instrumentality of a trading justice l- Can any man who 
Kear^ me conceive any pdssible case of abduction, ofrape^ ot 
of murder, that .may not be perpietrated, under theconstrue^ 
tion now shamelessly put forward ? Let us suppose a. case t 
By this construction a person in England, i>y procuring a 
misdemeanor to be committed in Ireland, is constructively 
guilty in Ireland, and, of course, triable in Ireland— *let ud 
suppose that Mr. Justice Bell receives, or says he receives, 

information that the lady of an English nobleman wrote a 
V4a. 11 <l% 
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letter to an Irish chambermaidi counselling her to steal a 
row of pins from an Irish pedlar, and that the said row of pins 
Was, in consequence of such advice and counsel, actually 
stolen, against the Irish peace of our lord the king ; suppose 
my Lord Eilenborough, knowing the signature, and reveren- 
cing the virtue of his tried and valued colleague, endorses 
this warrant; is it not clear as the sun that this English lady 
may, in the dead of night, be taken out of her bed, and sur-' 
rendered to the mercy of two or three Irish bMliffii, if the 
captain that employed them should happen to be engaged in 
any cotemporary adventure nearer to his heart, without the 
possibility of any legal authority interposing to save her, to 
be matronized in a journey by land, and a voyage by sea, by 
such modest and respectable guardians, to be dealt with du- 
ring the journey as her companions might think proper— 
and to be dealt with after by the worshipful correspondent of 
the noble and learned lord, Mr. Justice Bell, according to 
law ? I ean, without much difficulty, my lords, imagine, that 
after a year or two had been spent in accounts current, in 
drawing and redrawing for human flesh between our worthy 
Bells and Medlicots on this side of the water, and their 
noble or ignoble correspondents on the other, that they 
might meet to settle their aceounts, and adjust their balances. 
I can conceive that the items might not be wholly destitute 
of curiosity : Brother B. I take credit for ^he bpdy of an 
English patriot. Brother £. I set off against it that of an 
Irish judgQ. Brother B. I charge you in account with three 
English bishops. Brother £. 1 set off Mrs. McLean and 
two of her chickens, petticoat against petticoat. Brother B» 
I have sent you the body of a most intractable disturber, a 
fellow that has had the impudence to give a threshing to 
Bonaparte himself; I have sent you Sir Sidney. Dearest 
brother £. But I see my learned opponents smile— I see 
their meaning. I may be told that I am putting imagiiiary 
and ludicrous, but not probable, and, therefore, not suppo* 
t^able, cases/ But I answer, that reubjining would be v^ortby 
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only of a slavet and disgraceful to a freeman, i answer, that 
thp condition and essence of rational freedom is, not that the 
subject probabiy will not be abused, but that no man in the. 
state shall be clothed with any discretionary power, under 
the colour and pretext of. which he can dare to abuse him. 
As to probability, I answer, that in the mind of man there is 
no more instigating temptation to the most remorseless op- 
pression, than the rancour and malice of irritated pride and 
wounded vanity. To the argument of improbability I an- . 
swer, the very fact, the very question in debate, nor to such 
answer can I see the possibility of any reply, save that the 
prosecutors are so heartily sick of th^ point of view into 
which they have put themselves by their prosecution, that 
they are not Hkely again to make a similar experiment. But 
when I see any man fearless of power, because it possibly, or 
probably, may not be exercised upon him, I am astonished 
at his fortitude ; I am astonished at the tranquil courage 
of ady man who can quietly see that a loaded cannon is 
brought to bear upon him, and that a fool is sitting at hi 
touch-bole with a lighted match in his hand. And yet, my 
lords, upon a little reflection, what is it, after whaj we have 
seen, that should surprise us, however it may shock us? 

T 

What have the last ten years of the world been employed in, 
but in destroying the land-marks of rights, and duties, and 
obligations ; in substituting sounds in the place of sense ; in 
substituting a vile and canting methodism in the place of so- 
cial duty and practical honour; in sufiPerihg virtue to evapo* 
rate into phrase, and morality into hypocrisy and affectation ? 
We talk of tlie violations of Hamburgh or of Baden ; we talk ^ 
of the despotical and remorseless barbarian who tramples on 
the common privileges of the human being ; who, in defiance . 
of the most known and sacred rights, issues the brutal msm- 
date of usurped authority; who brings his victim by force 
within the limits of a jurisdiction to which he never owed 
obedience, and there butchers him for a constructive offence. 
Does it not seem as if it was a contest whether we should be 
xndre scurrilous in invective, or more atrocious in imitation ? 



\ 
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I 

Into what a condition must we be unkingt when we hiive 
the front to select as the subjects of our obloquyi those verf 
crimes which we have flung behind us in the race of pro- 
fligate^ rivality ! 

My lords, the learned counsel for the prosecutors have 
asserted, that this act of the forty^fourth of the king extends 
to all offences, no matter how long or previously to it they 
may have been committed. The words are, <^ That from and 
after the first of August, 1804, if any person, Sec shall es« 
capei" Sec. Now, certainly, nothing could be more conve-* 
nient f^r the. purpose of the prosecutors than to dismiss, aa 
they have done, the words ^' escape and go into," altogether. 
If those words could have been saved from the ostracism of 
the prosecutors, they must have designated some act of the 
offenders, upon the happening or doing of which the opera* 
tjon of the statute might commence ; but the temporary bar 
Qf . these words they waive by the equity of their own con- 
struction, and thereby make it a retrospective law; and hav« 
ing so construed it a manifestly ex fioat facto law, they tell 
you it is no such tiling, because it creates no new offence, 
and only makes the offender amenable who was not so before* 
That law professes to take effect only from and after the first 
of August, 1804? — Now, for eighteen months before that day 
it is clear that Mr. Johnson could not be removed by any 
power existing, from his country and his dwelling; but the 
moment the act took effect, it is made to operate upon an 
alleged offence, committed, if at all, confessedly eighteen 
months before. But another word as to the assertion that it 
is not ex fiost facto^ because it creates no new crime, but 
'only makes the party amenable. The force of that argument 
is precisely this ; — If this act inflicted deportation on the 
defendant by way of punishment after his guilt had been es- 
tablished by conviction, that would, no doubt, be tyrannical, 
because ex fi08t facto; but here he suffers the deportation, 
while the law is bound to suppose him perfectly innocent; 
and that only by way of process to make him amenable not 
by way of punishment: and surely he cannot be so unreason-^ 
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' i 

9hlt a9 not to feel the force of the distinction. IJow naturally^ 
toO) we find, similar outrages resort to siniilar justifications ! 
Such exactly was the defence of the forcible entry into 
Baden. Had that been a brutal violence committed in per- 
petration of the murder of the unfortunate victim, perhaps 
very scrupulous moralists might find something in it to dis- 
approve ; but his imperial majesty was too delicately tender 
of the rights of individuals and of nations, to do any act so 
flagrant as that would be, if done in that point of view; but 
his imperial majesty only introduced a clause of ne omttoB 
into his warrant, whereby the worshipful Bells and Medlicot^ 
that executed it, were authorized to disregard any supposed, 
fantastical privilege of nations that gave sanctuary to traitors; 
. and he did that from the purest modves ; from as disinterested 
a love of justice as that of the present prosecutors, and not 
at all in the way of an ex fiost facto law, but merely as pro* 
cess to bring him in, and made him amenable to the compe- 
tent and unquestionable jurisdiction of the bois de Boulogne. 
' Such are the wretched sophistries to which men are obliged 
to have recourse, when their passions have led them to do 
what no thin^ng man can regard without horror, what they 
themselves cannot look at without shame; and for which 
no legitimate reasoning can suggest either justification or 
excuse. Such are the principles of criminal justice, on 
which the first experiment is made in Ireland; but I venture 
to pledge myself to my fellow subjects of Great Britsun, that, 
if the experiment succeeds, they shall soon have the full 
benefit of that success. I venture to promise them, they 
shall soon have their full measure of thitf salutary system for 
making men '< amenable,'* heaped and running over into their 
bosoms. 

. There now remains, my lords, one, and only one, topic of 
this odious subject to call for observation. The offence, here 
appears by the retuvn and the affidavits, to be a libel upon the 
Irish government, published by construction in Westminster. 
Of the constructive.commission of a crime in one place by an 
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agent, who, perhaps, at the moment of the act, is in another 
hemisphere- you have already heard enough : Here^ there* 
fit^re, we will consider it simply as an alleged libel upon the 
Irish government ; and whether, as such* it is a charge com* 
ing within the meaning of the statute, and for which a com* 
inon justice of peace in one kingdom is empowered to grant 
m warrant for conveying the person accused for trial into the 
other. Your lordships wilt observe, that in the whole cata- 
logue of crimes for "which a justice of peace may g^rant a 
warrant, there is not one that impose9 upon him the necessity 
of deciding upon any matter of law, involving the smallest 
doubt or difficulty whatsoever. In treason, the overt act; in 
felony, whether capital or not, the act; in misdemeanors, ' 
the simple act. The dullest justice can understand what is a 
breach of the peace, and can describe it in his warrant. It is 
DO more than the description, of a fact which the informer 
lias seen affd sworn to. But no libel comes within such a 
class ; for it is decided over and over that a libel is no breach 
of the peace, and upon that ground it was that Mr. Wilkes, 
in 1763, was allowed the privilege of parliament, which pri<^ 
vilege does not extend to any breach of the pes\pe. 

See then, my lords, what a task is imposed upon a justice 
of the peace, if he is to grant such a warrant upon such a 
charge ; he no doubt may easily comprehend the allegation of 
the informer as to the &ct of writing the supposed libel ; in 
deciding whether the facts sworn amounted to a publication 
or not, 1 should have great apprehension of his fallibility ; but 
if he got over those difficulties I should much fear for his 
competency to decide ^hat given facts would amount to a 
constructive publication. But even if he did solve that ques- 
tion, a point on which, if I were a justice, I should acknow* 
ledge myself most profoundly ignorant, he would then hayto 
to proceed to a labour in which I believe no man could expect 
him to succeed: that is, how far the paper sworn to. was, in " 
pi>int of legal construction, libt ilous or not. I trust thie 
court will never be prevailed upon to sanction, by its decisioDy 
5 
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m construction that would give to such a set of men powefr so 
incompatible with every privilege of liberty, or of law. To 
say it would give an irresistible power of destroyin-g the 
liberty of the press in Ireland would, I am aware, be but 'a 
ailly argument where such a thing has long ceased to exist. 
But I have for that very reason a double interest now, as a 
subject of the empire, in that noble guardian of liberty in the 
sister nation. When my own lamp is 'broken, I have a 
double interest in the preservation of my neighbour's. But 
if every man in England who dares to observe, no matter 
how honestly and justly, "upon the conduct of Irish ministers, 
is liable to be torn from his family, and dragged hither by an 
Irish bailifiT, for a constructive libel against the Irish govem- 
nijBnt, and ilpon the authority of an Irish warrant; no man can 
be such a fool as not to see the consequence. The inevitable 
consequence is this; that at this awful crisis, when the weal, 
not of this empire only, but of the whole civilized world, de- 
pends on the steady faith and the consolidated efforts of 
these two countries— when Ireland is become the right arm 
of England— 'When every thing that draws the common in- 
terest and affection closer, gives the hope of life — when eve- 
ry thing that has even a tendency to relax that sentiment is 
a symptoiii of death, even at such a crisis may the rashness 
er folly of those entrusted with its management so act as to 
destroy its internal prosperity and repose, and lead it into the 
twofold, fatal error, of mistaking its natural enemies for its 
friends^ and its natural friends for its natural enemies ; with- 
out any man being found so romantically daring as to give 
notice of the approaching destruction. 

My lords, I suppose the learned counsel will do here 
what they have done 'in the other court; they will assert that 
this libel is not triable here ; and they will argue that so 
false and heinous a production, surely ought to be triable 
somewhere. As to the first position, I say the law is direct- 
Jy against them. From a very early stage of the discussioUf 
the gentlemen for the prosecution thought it wise for their 
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ttients to t^e a range i&to the facts much more at large 
than they appeared on the return to the writ, or eyen were 
by the affidavits that have been made ; and they have done 
this to take the opportunity of aggravating the guilt of the de*- 
ftndant, and at the same time of panegjrrising their clients', they 
have therefore not argued upon the libel generally as a libeli 
but they thought it prudent to appear perfectly acquainted 
Vith the charges which it cont£uns : they have therefore as- 
sumed that it relates to the transactions of the twenty-third 
of July, 1603, and that the guilt of the defendant was, that he 
wrote that libel in Ireland, which was afterwards published 
in England ; not by himself, but by some other persons. Now, 
on these facts, nothing can be clearer than that he is triable 
here. If it be a libel, and if he wrote it here, and it was 
jniblished in England, most manifestly there must hare been 
a precedent publication, not merely by construction of law in 
Ireland, but a publication by actual fact ; and for this pl^n 
reason, if you for a moment suppose the libel in his posses- 
sion, (and if he did in fact write it, I can scarcely conceive 
that it was not, unless he wrote it perhaps by construction,) 
there was no physical means of transmitting it to England 
that would not amount to a publication here ; because, if he 
put it into the post-office, or gave it to a messenger to cariy 
thither, that would be complete evidence of publication 
against him : so would the mere possession of the paper, in 
the hands of the witness who appeared and produced it, bfe 
perfect evidence, if not accounted for' or contradicted, to 
charge him with the publication ; so thtit really 1 am surpri- 
sed bow gentlemen could be betrayed into positions so utter- 
ly without foundation. They would have done just as useful- 
ly for their clients, if they had admitted what every man 
knows to be the fact, that is, that they durst not bring the 
charge before an Irish jury. The facts of that period Were 
too well understood. The Irish public might have looked at 
such a prosecution with the moat incredulous detestation ; 
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and if they had been so indiscreet as to run the risk ojf 
coming before an I nab jury, instead of refuting the chargei^ 
agHUiBt them as a calumnyi they woujd have exposed theiqi* 
seive* to the peril of establishing the accusation, and of raW 
ring the charapter yf the man whom they had the heart to 
destroy, because he had dared to cfsnsure them. I^t not the 
learned gentlemen, I pray, suppose me so ungracious as to 
»ay that this publication, which has given so much pain to 
their clients, is actually trye ; 1 cannot personally know it to 
be so, nor do I say so, nor is this the place or the occasion to 
say that it is so. i mean only to speak positively to the ques^f 
tion beforie you, which is matter of law. But as the gentle- 
men themselves thought it meet to pronounce a eulogy on 
their clients, 1 thought it rather unseemly not to show that I 
attended to them ; I have most respectfully done so ; I do not 
Contradict any praise of their virtues or their wisdom, and I 
only wish to add my very humble commendation of theb 
prudence and discretion in not bringing the trial of the pre* 
lent libel before a jury of this countiy. 

The learned counsel have not been contented with abusing 
this libel as a production perfectly known to them ; but they 
bave watidered into the regions of fancy. No doubt the other 
Judges, to whom those pathetic flights of forensic sepsibility 
were addressed* must have been strongly agected by them^ 
The learned gentlemen have supposed a variety of possible 
cases. They have supposed cases of the foqlest calumnia- 
tors aspersing the most virtuous ministers. Whether such 
supposed cases have been suggested by fancy, or by fact, it is 
|iot for me to decide; but I beg leave to say that it is as a}^ 
lowable to i^s as to (hem to put cases of supposition—- 
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kind : let me suppose that a great persohage^ entrusted nAih 
the safety of the citadel, (meaning and wishing perhaps welly 
but misled by those lackered vermin that swarm in every 
great hall,) leaves it so loosely guarded, that nothing but the 
gracious interposition of Providence has saved it from the 
enemy. Let me suppose another great personage going out 
of his natural department, and, under the supposed authority 
of high station, disseminating such doctrines as tend to root 
up the foundation of society-— to destroy all confidence be- 
tween man and man— and to impress the great body of the 
people with a delusive and desperate opinion, that their reli- 
gion could dissolve or condemn the sacred obligations that 
bind them to their country— that their rulers have no reli- 
ance upon their faith, and are resolved to shut the gates of 
mercy against them. 

Suppose a good and virtuous man saw that such doctrines 
must necessarily torture the nation into such madness and 
despair, as to render them unfit for any system of mild or 
moderate government ; that, if on one side, bigotry or folly 
shall inject their veins with fire, such a fever must be kindled 
as can be allayed only by keeping a stream of blood perpe- 
tually running from the other, and that the horrors of martial 
law must become the direful and inevitable consequence. In 
such a case, ^t me ask what would be his indispensable duty ? 
It would be, to avert such dreadfuf dangers, by exposing the 
conduct of such persons ; by holding up the folly of such 
bigoted and blind enthusiasm to condign derision and con- 
tempt; and painfully would he feel that on such an occasion 
he must dismiss all forms and ceremonies ; and that to do 
his duty with effect, he must do it without mercy. He 
should also foresee that a person so acting, when he return- 
ed to those to whom he was responsible, would endeavour to 
justify himself by defaming the country which he had abused 
—for calumny is the natural defence of the oppressor : he 
should, therefore, so reduce his personal credit to its just 
standard, that his assertions might find no more belief than 
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thief deseired. Were such a person to be looked on as a 
ibere private individual, charity and good nature might sug- 
l^est not a little in his excuse. An inexperienced man, new 
to the world, and in the honeymoon of preferment, would 
Tun no small risk of having his head turned in Ireland. The 
people of our island are by nature penetrating, sagacious^ 
attful, and comic—- ^' nati9 com^eda eat.'* In no country under 
. heaven would an ass be more likely to be hoodwinked, by 
having his ears drawn over his eyes, and to acquire that fan- 
tastical alacrity that makes dulness disposable to the pur- 
poses of humorous malice, oi; interested imposture* In Ire- 
land, a new great man could get the freedom of a science as 
easily as of a corporation, and become a doctor, by construc- 
tion, of the Whole Encyclopaedia; and great allowance might 
be made under such circumstances for indiscretions and 
anistakes, as long a^ they related only to himself; but the mo- 
xnen^ they become public mischiefs, they lose all pretensionsr 
to excuse— 4he very ambition of incapacity is a crime hot to 
be forgiven ; and however painful it may be to inflict, it must 
be remembered that mercy to the delinquent would be trea.- 
aon to the public. 

I can the more easily understand the painfulne^s of the 
conflict between charity and duty, because at this moment I 
am labouring under it myself; and I feel it the more acutely, 
because I am confident, that the paroxysms of passion that 
have produced these public discussions have been bitterly 
repented of. I think, also, that I should not act fairly if I 
did not acquit my learned opponents of all share whatsoever 
in this prosecution— they have too much good sense to have 
advised it ; on the contrary, I can easily suppose Mr. Attor- 
ney-General sent for to give counsel and comfort to his pa- 
tient; and after hearing no very concise detail of his griefs, 
his resentments, and his misgivings, methinks I hear the an-' 
swer that he gives, after a pause of sympathy and reflection : 
**No, Sir, don't proceed in such a business; you will only 
expose yourself to scorn in oine country, and to detestation in 
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the other. You know you durst not try him here, where th€ 
Wliole kingdom would be his witness, if you should attempt 
to try him there^ where he can liave no witnesses, you wiy 
have both countries upon your back. An Eni^Hsh jury would 
never find him guilty. You will only confirm the charge 
against yourself s and be the victim of impotent, abortive ma- 
lice. If you should have any ulterior project against himi 
you will defeat that also ; for those that might otherwise con-^ 
irur in the design will be shocked and ashamed of the vio- 
lence and folly 6f such a tyrannical proceeding, and will make 
a merit of protecting him, and of leaving you in the lurch. 
What you say of your own feelings I can easily conceive^ 
You think you have been much exposed by those letters ; 
but then remember, my dear sir, that a man n^ay claim tb^ 
privilege of being made ridiculous or hateful by no publica- 
tions but his own. Vindictive critics have their rights as 
well as bad authors. The thing is bad enough at best ; but) 
if you go on, you will make it worse-^^it Will be considered an 
attempt to degrade the Irish bench and the Irish bar— you 
are not aware what a nest of hornets you are disturbing. One 
inevitable consequence you don't foresee-^you will certainly 
create the very thing in Ireland, that you are so afraid of) 
a newspaper; think of that, and keep yourself quiet. And 
in the mean time, console yourself with reflecting, that no 
man is laughed at for a long time ; every day will probably 
produce some new ridicule that must supersede him." Such) 
I am satisfied, was the counsel given ; but I have no appre- 
hension for my client, because it was not taken. Even if it 
should be his fate to be surrendered to his keepers— -to be 
torn from his family — to have his obsequies performed by 
torch- light-— to be carried to a foreign land, and to a strange 
tribunal where no witness can attest his innocence, where no 
voice that he ever heard Can be raised in hi^ defence, where 
he must stand mute, not of his own malice, but the malice 
of his enemies—- yes, even so, 1 see nothing for him to fear 
it^that all-gracious Being that shields the feeble from the op« 
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pressor, will fill his heart with hope, and confidence, and 
courag^e: his sufferings will be his armour, and his weak- 
ness will be his strength ; he will find himself in the hands 
of a brave, a just, and a generous nation— he will find that 
the bright examples of her Russels and her Sydneys have 
not been lost to her children ; they will behold him with sym- 
pathy and respect, and his persecutors with shame and ab- 
horrence ; they will feel, too, that what is then his situation^ 
may to-morrow be their own— but their first tear will be shed 
for him, and the second only for themselves— their heaits 
will melt in his acquittal ; they will convey him kindly and 
fondly to their shore ; and he - will return in triumph to his 
country ; to the threshold of his sacred home, and to the weep- 
ing welcome of his delighted family ; he will find that the 
darkness of a dreary and a lingering night hath at length 
passed away, and that joy cometh in the morning. No, my 
lords, I have no fear for the ultimate safety of my client. 
Even in these very acts of brutal violence that have been com- 
mitted against him, do I hail the flattering hope of final ad- 
vantage to him— and not only of final advantage to him, but 
of better days and more prosperous fortune for this afilicted 
country—- that country of which 1 have so often abandoned all 
hope, and which I have been so often determined to quit 
for ever. 

Safie vale dicto multa sum deindo heutusj 
£t guasi discedftia oacula summa dabam^ ' 
Indulgena animOy Jiea tardus eraf. 

\ 

1 

fiut I am reclaimed from that infidel despair— -I am satisfied 
that while a man is suffered to live, it is an intimation from 
t^rovidence that he has some duty to discharge which it is 
mean and criminal to decline; had I been guilty of that igno* 
minious flight, and gone to pine in the obscurity of some dis« 
tant retreat, even in that grave 1 should have been haunted 
by those passions by which my life had been agkated— 
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Quit cura vivo9 cadem teqtdtur tellure refioatOM. 

And, if the transactions of this day had reached me, I feel 
how my heart would have been agonized by the shame of the 
desertion ; nor would my sufferings have been mitigate^ by 
a sense of the feebleness of that aid» or the smallness of that 
service, which I could render or withdraw. They would 
have been aggravated by the consciousness that, however 
feeble or worthless they were, I should not have dared to thieve 
them from my country. I have repented-—! have staid— and 
I am at once rebuked and rewarded by the happier hopes 
that I now entertain. In the anxious sympathy of the public 
-—in the anxious sympathy of. my learned brethren, do I catch 
the happy presage of a brighter fate for Ireland. They see 
that within these sacred walls, the cause of liberty and Qf man 
may be pleaded with boldness^ atid heard with favour. I am 
satisfied they will never forget the great trust, of which they 
alone are now the remaining depositaries. While they conti- 
nue to cultivate a sound and literate philosophy— a mild an4 
tolerating Christianity— pand to make both the sources of a jus^ 
and liberal, and constitutional jurisprudenpe, I see every thin^ 
for us to hope ; into their hands, therefore, with the most af- 
fectionate confidence in their virtue, do I commit these pre- 
cious hopes. Even I may live long enough yet to see the 
approaching completion, if not the perfect accomplishment, of 
them. Pleased shall I then resign the scene to fitter actors 
—•pleased shall I lay down my wearied head to rest, and say^ 
" Lord, now lettest thou thy servant depart in peace, accord^^ 
ing to thy word, for mine eyes have seen thy salvation.'* 

• 5 
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SPEECH 

•F MR. CURRAK IH DEFENCE OF LADT PAMELA FITZ6E&ALE9 
AND HEK INFANT CHILDREN, AT THE EAR OF TjRE BOVEA 
OF COMMONS IN IRE|*ANIIl. 



LORD EDWARD FITZGERALD having died in prison, 
before trial, of the wound he received in resisting the per- 
son who apprehended him ; a bill was brought into parliament 
to attaint him after his death. Mr. Curran was heard at 
the bar of the house of commons, against the bill, as counsel 
for the widow and infant children of that nobleman, (the 
eldest of whom was only four years old,) on which occasioa 
Mr. Curran delivered the following speech. 

Mr. Curran said, he rose in support of a petition pre- 
sented on behalf of Lord Henry Fitzgerald, brother of the 
deceased Lord Edward Fitzgerald, of Pamela his widow, Ed« 
ward his only son and heir, an infant of the age of four yearsy 
Pamela his eldest daughter, of the age of two years, and 
Lucy his youngest child, of the age of three months ; against 
.the bill of attainder then before the committee. The bill of 
attainder, he said, had formed the division of the subject 
into two parts. It asserted the fact of the late Lord Edward's 
treason; and, secondly, it purported to attaint him, and to vest 
his property in the crown. He would follow the same order. 
As to the first bill, he could not but remark upon the strange 
looseness of the allegation ; the bill stated' that he had, da« 
ring his life, and since the first of November last, commit- 
ted several acts of high treason, without stating what, or when, 
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OP where, or with whom : it then affected to state the di& 
ferent species of treason of which he had been guilty, viz* 
conspiring to levy war and endeavouring to persuade the ene* 
mics of the king to invade the country. The latter allegation 
^was not attempted lo be proved! the conspiring to levy, 
witiiout actually levying war, was clearly no high treason, and 
had been repeatedly so determined. Upon this previous and 
iniportunt qutstiou, namely, the guilt ol Lord Edward (and 
i^itiioui the full proof of which no punishment can be just,) 
he had been asked by the committee, if he had any defence 
to go into? he was confounded by a question which he could 
not answer ; but upon a very Utile reflection' he saw in that 
yery confusion the most conclusive proof of the injustice 
of the bill. For what, he aaid, can be more ildgraotly unJQstf 
than to inquire into a fact, of the truth or falsehood of whick 
no human being can have knowledge, save the infornaer who 
comes forward to assert it. Sir, said he, I now answer the 
question. I have no defensive evidence I I have no case ! It 
18 impossible I. should-—! have often of late gone to the dun- 
geon of the capUve ; but never have I gone to the grave of 
the dead man to receive instructions for his defence— nor in 
truth have I ever before been at the trial of a dead man 1 I 
offer, therefore, no evidence upon this inquiry ; agains^Uie 
perilous example of which, I do protest on behalf of the ptUt^ 
Gcy and against the cruelty and injustice of which I do protest 
in the name of the dead father^ whose memory is sought to . 
be tHshonoured^ and of his infant orphans^ whose bread is 
souGHf to b6 taken away. Some observations, and but a feW| 
upon the assertions of Reynolds, I will make. [Mr. Curran 
then observed upon the credit of Reynolds by his own conr 
fession.'3 1 do veiily believe him in that instance, even though 
I have heard him assert it upon his oath, by his own con** 
fession, an informer, and a bribed informer. A man whom 
seven respectable witnesses had sworn in a court of justice 
upon their oaths, not to be credible on his oath— ^ man upon 
whose single testimony no jur^ ever did) nor ever oi^hty to 
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^ont!Wnce a yerdict of guiltf. A kind of man to whom the 
Jaw remits ^ith abhorrence and from necessity, in order to 
set tl|e criminal against the crime^ but who is made use of 
j^the l$iw upon the same reason that the most noxious fioiaon^ 
are resorted to *in medicine. If such the many look for % 
mpmentat his story; he confines himself to mere conversa* 
tion only with a dead man. He ventures not to introduce any 
third persons living, or even dead \ he ventured to state no 
act whatever done ; he wishes indeed to asperse the conduct 
isfLady Edward Fitagerald, but he well knew, that ev^a 
.were she. in the country^ she could not be^ adduced as a wit« 
itess to disprove hii^. 

See, t|ierefore, if there be any one assertion to which credit 
can be ^ivepi, ejccept this^ that he has sworn, and forsworn^ 
that he is a traitor, that he has received five hundred gifineas 
to be an informer, and that his general reputation is to be 
Utterly unworthy X)f credit. 

As to the papers, it was sufficient to say that no one of them^ 
nor even all of . them, were ever asserted to contain any 
positive proof agianst Lord Edward; that the utmost that 
could be deduced from them was nothing more than doubt or 
conjecture, which, had Lord Edward been living, might have 
been easily explained^ to explain which was now impossible; 
and upon which to found a sentence of guilt, would be con* 
trary to every rule of justice or humanity. 

He would therefore pass to tl>e second question. Was this 

bill of attainder warranted by the principles of reason ? the 

principles of forfeiture in the law of treason ? or the usage of 

parliament in bills of attainder ? The subject was of neces-^ 

sity very long; it had nothing to attract attention, but much 

to repel it. But he trusted that the anxiety of the committee 

for justice, notwithstanding any dulness either in the subject 

or in the speaker, would secure to him their attention. Mr. 

CuiTan then went into a minute detail of the principles of 

the law of forfeiture for high treason. Th^ laws of the Per- 
VoL. ir. Ss 
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sians and Macedonians extended the puniithmeiitof the 
traitor to the extinction of all his kindred That law subject- 
ed the property and life of every man to the most compli- 
cated despotism, because the loyalty of every individual of 
his kindred was a matter of wild caprice as the Will of th6 
most arbitrary despot could be. 

This principle was never adopted in any period of out 
law. At the earliest times of the Saxons, tHe laiv of .treason 
act'ed directly only on th« person of the criminal ; it took 
away from him what he actually had to forfeit; his life and 
property. But as to his children, the law disclaimed to affect 
them directly; they suffered ; but they suffered by a necessa* 
ry consecjfuence of their father's punishment, which the law 
could not prevent, and never directly intended. It took away 
the inheritance, because the criminal, at the time of taking 
h away, had absolute dominion over it, and might himsc^lf 
have conveyed it away from his family. This, be said, was 
proved by the instances of conditiona.1 fees, at the common 
law, and estates-tail since the statute de donis. In the for* 
mer case, the tenant did* not forfeit until he had acquired an 
absolute dominion over the estate by the performance of' the 
condition. Neither in \ht latter case was the estate-tsdl made 
forieitable until the tenant in tail h^d become enabled in two 
ways to obtain tlie absolute dominion — ^by a common recovery, 
or by a fine. Until then the issue in tail, though not bnly 
the children of the tenant, but taking from him his estate by 
descent, could not be disinherited by his crime. A decisive 
proof, that even the early law of trcHASon never intended to 
extend the punishment of the traitor to his children as suclr, 
but cvein this direct punishment upon the traitor himself was., 
to take effect, only upon a condition suggested by the unal- 
terable rules of natural justice, namely, a judgment founded 
upon conviction, against which he might have made his de- 
fence, or upon an outlawry, where he refused >to abide his 
ni:\l. In Uiat case he wa^ punished, because during his life 
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the fact was triable; because duriiig his life the punishment 
could /ct directly upon his person ; because during bis life 
the estate wa^ his to convey* and therefore his to forfeit. 

But if he died without attainder, a fair trial 'was iatpossiblc^ 
because a fair defence was impossible; a direct purdshment 
upon his person was impossible^ because he could not feel it| 
dnd a confiscation of- his estate was equally impossible, be* 
cause it was no. longer his, but was then vested in his heir, 
to whom it belonged by a title as good as that by which it 
had ever belonged to him in his life-time^ nalnely^ the known 
law of the country. . ^ . 

As to a posthumous forfeiture of lands, that appears to. 
have been attempted by inquest after death. But so early 
as the eighth of Edward IIL the legality of such present- 
ments were disallowed by the judges. And there is no law* 
yer at this day who can venture to deny that since the twen- 
ty-fifth ahd thirty-fourth of Edward III. no estate ot inherit- 
^ce can regularly be forfeited save by attainder in the life 
of the party ; therefore the law of the country being, that 
.unless the descent w^s intercepted by an actual attainder in 
the life-time of the criminal, it became vested in the heir. 
The moment it did descend, the^ heir became seised by a 
title the most favoured in law. He might perhaps have been 
considered as a piirchaser for the most valuable consideration, 
his mother's marriage, of which he was the issue. Why 
therefore was posthumous attainder excluded from the pro^- 
tective law of treason ? Why has it never since been enact- 
ed by a prospective l^w ? Clearly, for this reason I that in its 
own nature it is inhuman, impolitic, and unjust. 

But it is said this may be done by a bill 6f attainder; that 
the parliament is omnipotent, and therefore may do it; and 
that it is .a proceeding familiar to our constithtion^ As to 
the first, it could not be denied that the prctliament was in 
the power of the country, but an argument from the exist- 
ence of a power to the exercise of it in any partjicular in- 
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Stance, is ridicalous and absurd. From sueh an ailment it 
would follow, that it must do whatever it is able to <k> ; and 
that it must be stripped of the best of all powers the power 
of abstaining from what is wrop^. 

Mr. Curran then endeavoured to show that such a bill 
ought not to pass. First, because every argument against 
the justice or the policy of a prospective, was tenfold strongs 
against a retrospective law. Because every ex p09t facto law 
was, in itself, an exercise of despotical power; that when it 
altered the law of property it was peculiarly dangepoua ; that 
when it punished the innocent for the guilty it was pe- 
culiarly unjust ; that when it affected to do that which the 
criminal law as it then stood could not do, it acted peculiarly 
against the spirit of the constitution, which was to contract 
and restrain penal IsfW by the strictest construction,' and not to 
add to i^by vindictive innovation. But, he said, he was war- 
ranted to go much further upoa the authority of the British 
legislature itself, and to say that the principle of forfeitt&re, 
even in the prospective law, was altogether repugnant to the 
spirit of the British constitution. 

The statutes of Anne, and of George the second, have 
'declared that after the death of the pretender and of his sons, 
no such forfeiture ought nor shouid exist.' In favour of that 
high authority, every philosophical and theoretic writer, 
Baron Montesquieu, the Marquis Beccaria, and many others, 
might be cited. Against it, no one writer of credit or cha- 
racter that had come to his hands. Of the late Mr. Yorke 
he did not mean to speak, with disrespect ; he was certainly a 
roan of learning and genius, but it must be observed, he 
wrote for a party, and for a p\irpose ; he wrote against the 
repeal of the law of forfeiture more than for its principle ; 
of that principle he expressly declines entering into a direct 
defence. But for the extending that principle farther than it 
is already law, the slightest insinuation cannot be found, in 
his treatise. ^ 

ButfWd Mtv Curran, it is asserted to be the usage of the 
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Gonititutidn in both countries. Of bills of attainder, ^e said, 
the instances were certainly tnany, and most numerouii in the '- 
worst tim^s, and rising above each other in violence and in-^ 
justice. The most tolerable of them was, that which attaint- 
ed the man who fled from jtistice, which gave him a day to 
appear, had he chosen to do so, and operated as a legislative 
outiawi^. That kind of act had been passed, though but 
rarely,, within the present century. There have been many 
acts of attainder when the party was willing, but not permit- 
ted, to appear and take his trial. In these two kinds of bills 
of attidnder, however, it is to be observed, that they do not 
any violence to the common law, by the declaring of a new 
crime pr a new punishment, but only by creating a new juris> 
diction and a new order of proceeding. Of the second kind 
that has been mentioned, many instances are to be found in 
the violent reigns of the Plantagenets and the Tudors, ^d 
many of them revised by the wisdom of cooler and juster. 
times. Of such unhappy monuments of human fredlty. Lord , 
Coke said, '^ auferat oblivio si non dlentium tegat.** 

I beg leave, said Mr. Curran, to differ in that from the 
learned judge: I say, let the record upon which, they are 
, written, be indelible and immortal. I say, let the/memory 
that preserves them have a thousand tongues to tell them, 
and when justice, even late and slow, shall have robbed their 
fellow principle of life, let them be interred in a monument 
of negative instruction to posterity for ever. 

A third. kind of bill of attainder might be found, which for 
the first time declared the law, and attainted the criminal 
upon it : such was the attainder of Strafford. A fourth which 
did not change the law as to the crime, but as to the evidence 
upon which it was to be proved : such was the attainder of 
Sir John Fenwick. Of these two last species of attainder no 
lawyer has ever spoken with respect; they were the cruel 
effect of the rancour and injustice of party spirit; nor i:ould 
any thbg be said in their excuse except that they were made 
for the direct punishment of the actual criminals, and whilst 
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they were yet living. The only other attainder that remain- - 
ed possible to be added to this catalogue was that of a bill 
like the present, which affects to try after the party's death, 
when trial is impossible ; to punisii guilt when punishment 
was impossible ; to inflict punishment where crime is^ not 
even pretended. 

To change the settled law of property, to confiscate the 
widow's pittance ! to plunder the erphans* cradle ! and to vio- 
late the religion of the dead man's grave I For this, too, 
there was a precedent, but for the honour of humanity let it 
be rernqmbered that a hundred and forty years had elt^psed " 
in which that precedent had not been thought worthy of imi- 
tation in Great Britain : he meant, he said, the attainder of the 
regicides. Upon the restoration, four of them were included 
in that bill of attainder, which was passed after their deaths.* 

Mr. CuBRAN then adverted pretty much at large upon the 
circumstances of that period. A king restored, and by his 
nature disposed to mercy ; a ministry of uncommon wisdom, 
seeing that the salvation of the state could be secured only 
by mildness and conciliation ; a bigoted, irritated and inte- 
rested' faction in parliament; the public mind in the highest 
state of division and agitation. For what, then, is that act 
of attainder resorted to as a preceilent ? surely it cannot be 
as a precedent of that servile paroxysm of simulated loyalty " 
with which the same men,, who a few days before had shout- 
ed after the^ wheels of the good protector, now raked into 
the grave of the traitorous usurper, an^ dragged his wretched 
carcass through the streets : that serviie and simulated loyal* 
ty, which affected to bow in obsequious admiration.of the salu*- 
tary lenity which their vindictive folly was labouring to frus- 
trate : that servile and interested hypocrisy which gave a 
hollow and faithless support to the power of the monarch, ut- 
terly regardless alike of his characttr or his safety. 

That the example w1uch this act of attainder held forth 
was never respected, appeurji lionj this, that it neyer has been 

5 
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followed in Great Britain, although that country has since 
that time been agitated by one revolution, and vexed by two 
rebellions 1 > * 

So fiir from extending forfeiture or attainder beyond the 
existing law, the opinion of that wise and reflecting country 
was gradually maturing into a dislike of the principle alto- 
gether: until at last, by the statute^ of Anne, and of George 
the secondi she declares that no forfeiture or attainder^ for 
treason^hould prejudice any either than the actual oflTender, 
nor work any injury to the heir or other person, after the 
death of the pretender to the throne. Why, said Mr. Ciirran, 
has Great^ Britain thus condemned the principle of forfeiture? 
Because' she felt it to be unjust, and becaiise she found it to 
te ineffectual. ' 

Here Mr. Curran went into many reasons to prove the im- 
policy of severe penal laws. They hav« ever been founa> 
be said, more to exasperate than to restrain : where the in- 
flittion is beyond the crime, the horror of the guilt is lost in 
the horror of the punishment ;- the sufferer becomes an ob- 
ject of commiseration, and the injustice of the state of 
public odium. It was well observed that in England the 
highwayman never murdered, because there the offender was 
not condemned to torture ! -but in France, where the offender 
was broken on the wheeU the traveller seldom ornever esca- 
ped ! What then is it in England (hat sends the traveller 
home with life, but the comparative mildness of English law ; 
what but the merciless cruelty" of the French law that gives 
the atrocious aggravation of murder to robbery ? The multi- 
plication of pena laws lessens the value of life, and when 
you lessen the value of life, you lessen the fear of death. 

Look to the history of England upon this subject with re- 
spect to treason, 'notwithstanding all its formidable af'ray of 
death ; of Saxon forfeiture; and of feudal corruption of blood* 
In. what country do you read of more treasons or of more 
rebellions ? and why I Because these terrors do not restrain 
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the traitor. Beyond all other deliD(|ueiits be fe likely to be 
a person of that ardent^ enthusiastic and intrepid spirit^ that 
is roused into more decisive and desperate daring by the 
prospect df. peril. 

Mr. Yorke thinks the child of the traitor may be reclaimed 
to his loyalty, by the restitution of his estate. Mr. Yorke, 
perhaps, might have reasoned better if he hadiooked to the 
still greater likelihood of making him a deadly enemy to the 
state, by the deadly ignominy inflicted on his father, and by 
the loss of his own inheritance. 

How keeiJy did Hannibal pursue his vengeance which he 
had sworn against l^onie ? how much more enthusiastically 
would he have pursued his purpose, had that oath been taken 
upon a father's grave ? For the avenging of a father's suf- 
ferings 1 ,For the avenging of what h© would have called a 
f;^thc^r's wrongs! , 

If I am called upon, said he, to give more reasons, why 
this precedent has not been for more than a century and a 
half repeated, I. will say that a bill of attainder is the reauk 
of an unnatural uhion of the legislative and judicial iunction^; 
in which the judicial has no law to restrain it; in which the 
legislative has po rule to guide it, unless the passion and pre- 
judice whi^h reject all rule and Jaw can be called rules and 
laws ; which puts the lives and properties ofdmen completely 
at the mercy of an arbitrary* and despotic power. 

Such we/'e the acts of posthumous attainder in Ireland, in 
the reign of the arbitrary Elizabeth, who used these acts as a 
mere mode of robbing an Irish subject for the benefit of an 
English minion. Such was the act of the ninth of Williani 
HI. not passed for the same odious and despicable purpose^ 
but for a purpose equally arbitrary and unjust, the purpose 
of transferring the property of the country from persons pro- 
fessing one religion into the hands of those professing anothei^f 
a purpose manifested and avowed by the remarkable clause 
in that act, which saves the inheritance to the heir of the trai- 
tor, provided that heir be a protestant ! nor so brutally ty- 
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rannical in its Q])e?fttipA> inasmuch as it gave a right to tra- 
verse, and a trial by jury, to every person claiming a right, 
and protected the righta of infants, until they sWuld be of an 
age, and capable to assert those rights. 

There were yet, Mr. Curran said, other' reasons why that 
precedent of the regicides was not followed in Great Britain.^ 
A government that means well will appeal to the afifectioni 
Bot to the fears, t>f the people. A state must be driven to the 
last gasp when it is driven to seek protection in the abandon* 
ment of the law, in that melanchbly aVowal of its weakness 
and its fear. 

Therefore it was not done in the rebellion of 1715, nor in 
that of 1745. He had hithetto, he said, abstained from ad* 
verting to the late transactions of Ireland ; but he could not 
defraud his clients or their cause of so pregnant an example. 
In this country penal laws had been tried beyond any exam- 
ple of any former times^ what was the event? The race be« 
tween penalty and crime was continued, each growing fiercer 
in the conflict, until the penalty could go no I^irther, and the 
fugitive turned uflon the breathless fiursuer. 

From what a scene of wretchedness and horror have we es- 
caped ? But, said he, I do not wish to annoy you by the 
stench of those unburied and unrotted examples of the havoe 
and the im/iotence of fienal law pushed to its extravagance. I 
.am- more pleased to turn your attention to the happy conse* 
queiices of temperate conciliatory government, and of equal 
law. Compare the latter with the former, and let your wist 
dom decide between the tempest and the calm ! 

I know it is a delicate subject, but let me presume to sug* 
gest what must be the impression upon this grieved and 
anxious country, if the rigour of the parliament shall seem at 
war with the mildness of the government; if the people shall 
have no refuge, except in the mercy of the crown, from the 
rigour of their own representatives. 
Vol.. H. T t 
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But if at the same moment they shall see the convicted 
and the attainted secured in their lives and their property bjr 
the vise lenity of the crown : while the parliament is visit- 
ing shame, and misery, and want, upon the cradie qfthe un^ 
protected infant j who could not have offended— But I will not 
follow the idea; I will not see the inauspicious omen; I pray 
that heaven may avert it. 

One topic more, said he, you will permit me to add : every 
act of the^ sort ought to have a practical morality flowing 
from its principles. If loyalty and justice require that these 
infants should be deprived of bread, must it not be a. viola? 
tion of that principle to give them food or shelter ? must not 
every loyal and just man wish to see them, in the words of 
the famous golden bull, *' always poor and necessitous, and 
for ever accompanied by the infamy of their father, languish- 
ing in continued indigence, and finding their punishment in 

living, and their relief in dying." 

. If the widowed mother should carry the orphan heir of her 
unfortunate husband to the gate of any man, who might feel 
himself touched . with the sad vicissitudes of human affairs 4 
who might feel a compassionate reverence for the noble blood 
that flowed in his veins ; nobler than the royalty that Jirat eno* 
bled it; tliat.like f rich stream rose till it ran and hid its foun- 
tain: If, remembering the many noble qualities of his unfor- 
tunate father, his heart melted over the calamities of the 
child, if his heart swelled, if his eyes overflowed, if his ^ too 
precipitate hand was stretched out by his pity, or his grati- 
tude, to the poor excommunicated sufferers, how could he jus- 
tify the rebel tear^ or the traitorous humanity ? 

I shall trespass no longer uppn the patience for which J am 
grateful : one word only, and I have done. And that is, once 
more earnestly and solemnly to conjure you to reject that 
the fact, I mean the fact of guilt or innocence, (which must 
be the found atioii of this bill,) is not now, after the death of 
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the party, capable of being tried, coQsistently with the liberty 
of a free people, or the unalterable rules of eternal juatice. 

And that as to the forfeiture and the rgnominy which it 
enacts : that only can be punishment which lights upon guift^ 
and that can be only vengeance which breaks upon inno* 
cence I ! ! 



THE END. 
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